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[. INTRODUCTION: CY PRES AND THEPROBLEMS OFFASHIONING
CLASS-WIDE RELIEF

The purpose of the modern class action, a prockaggregation
device authorized by Rule 23 of the Federal Rui€x\l Procedure, is to
collectivize individual claims into a single procésy, with the
overwhelming majority of the plaintiffs assuminguarely passive role in
the proceeding. The procedure is thereby desigaeassure efficient
resolution of claims too numerous to be joined @madburdensome to be
litigated individually. As worthwhile as this comtenay sound in theory,
however, the harsh realities of the modern classrabave demonstrated
that its implementation has been far from simplprectice.

In many class actions, the claims of the individtlaks members are
extremely small. Of course, one might argue tha for exactly such
claims that the class action procedure is so wékd, for the very reason
that individual suit in such cases would be infelesi The serious
complicating factor, however, is that notifyingimidual class members of
their right to file a claim into a class—wide settlent or award fund will
often prove to be both difficult and inefficient.dvweover, even when
individual class members have received notificatidrtheir rights to
compensation from a general fund, their claims @ftén be so small that
their size fails to justify the effort and expew$@ursuing those claims on
an individual basis. Finally, since generally indival class members will
have become part of the class not by affirmaticllyosing to enter it but

1. Such suits are usually referred to as “negatalee” or “Type B” claims. In contrast,
class claims large enough to stand on their ownedeered to as “Type A” claim&eeMARTIN H.
REDISH, WHOLESALE JUSTICE CONSTITUTIONAL DEMOCRACY AND THE PROBLEM OF THE CLASS
AcTION LAwsuIT 131-32 (2009).
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rather by failing to opt out of the cladshe court can never be certain that
the absent class members are even fully awareeaf iticlusion in the
class in the first place. This is so despite tlee Haat they likely received
formal notification of the suit.

If, for these reasons, a large majority of clairsantver receive
compensation for the harm defendants have infljciearts might fear that
even defendants who have been found liable mayrexee to pay for
their violations of the law. Courts, plaintiffs’tatneys, and class action
scholars have therefore struggled to come up aidical ways in which
defendants in class actions can be forced to pahéar violations of the
law.? The desire to fashion such relief may be undedstale, given the
available alternatives to these creative remedeakebpments. Absent
resort to such radical fashioning of relief, foliematives would appear to
exist: (1) having the remainder of the unclaimeddfuevert to the
defendant, who, presumably the court has alreagyrdaned, has violated
the law; (2) allowing the unclaimed portion of themage fund to escheat
to the state, much as most unclaimed property ditexsa specified period
of time; (3) increasing the pro-rata share of thssmembers who do file
claims until the remainder of the damage fund rsscmned; or (4) refusing
to authorize the class proceeding in the firstgléimder alternatives 1 and
4, whatever deterrent effect the substantive lag designed to have will
either be completely defeated or at the very lesstously diluted.
Alternative 2 may well achieve the substantive kgoal of deterrence,
since the defendant is still forced to pay fully fioe harm it has caused.
However, it will likely not come close to compenegtor aiding the

2. FED.R.Civ.P. 23(c)(2) (requiring notice and the right of alisdass members to opt out
in Rule 23(b)(3) classes). In class suits fallirithim the Rule 23(b)(1) and (b)(2) categories, opt-
out is not permittedd.

3. Foradiscussion of one of these alternativilnaas, so-called “fluid class recovery,” see
infra Part V. Note that often these creative methodesmgloyed as part of a settlement between
the parties, rather than as part of a coercivecialdaward against a defendant. However, our
criticisms of these creative damage alternativasvdro distinction between the two contexts, for
three reasons. First, any settlement agreed tockgsa defendant is entered into in the shadow of
controlling substantive and procedural law that iddikely be applied were the suit to be litigated.
Thus, a defendant’s agreement to use of an alteenaethod of collective relief cannot be deemed
a purely voluntary act if one assumes that a quassesses the legal authority to impose such relief
coercively on a defendant as part of a fully liteghaction. At the very least, then, before such a
settlement could be accepted as a truly voluntgrgeanent by a defendant, it would need to be
firmly established that such relief would be un&alale as court ordered litigation relief. Second, i
any event, under Rule 23(e) a court must supearnseapprove any settlement of a class action.
Thus, unlike a settlement of an individual suit venthe parties have totally free reign to entey int
an extra-judicial contract as a means of resolttiegaction, in settlement of a class suit the ¢aurt
inherent and pervasive involvement effectively mnsdhe settlement an action of the court, rather
than merely a voluntary agreement entered by theepaFinally, even in the settlement context the
due process rights of absent class members arecatgal, and for reasons that will be discussed,
most of these alternative compensation methodddogike present serious threats to those rights.
See infraPart IV.C.
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victims who have been injured by the defendant’mwful behavior.
Finally, alternative 3 amounts to an unjustifiechdfall to the plaintiffs
who have filed claims, since they will receive adiesably more than their
properly allotted damages.

In place of what many perceive to be unsatisfyiibgyaatives, courts
and scholars have proposed a variety of radicahoastto determine and
administer class—wide relief. Usually, the termeduso describe these
radical methods are “fluid class recovery” or “cse®” with the two
concepts on occasion being treated by courts amimemtators as
fungible? While a broad definition of both concepts doesdegrthem
largely equivalent, it is important to discern debbut significant
differences. As an abstract matter, both concejs to efforts to provide
the “next best” form of relief in cases where itmgractical or impossible
to directly compensate the injured class membarmdre recent times,
however, the term cy pres has generally referreghteffort to provide
unclaimed compensatory funds to a charitable isté¢hat is in some way
related to either the subject of the case or therests of the victims,
broadly defined. In contrast, “fluid class recovémg the sense in which
we use the term here, refers to efforts to fastebef to those who will be
impacted by the defendant in the future, in an reff@ roughly
approximate the category of those who were injurede past. Thus, both
concepts involve some form of “second best” religwever, in the sense
we employ the terms (and as modern courts ofterygin not always,
employ them) fluid class recovery represents aiare disciplined effort
to indirectly compensate injured victims (througtufe approximations of
who those victims were) than does cy pres, whiciisirmodern form
demands merelyésome generic link of the proposadient charity to the
nature of the suit.

Today, of these alternative methods, cy presfiaghipears to be the one
most often employed by federal class action cowtsle there has been a
fair bit of legal controversy over fluid class reeoy? there has been only
occasional concern expressed, either by courtcloolars, about the
dramatic turn in modern class actions toward thee afscy pres relief.
Though it is difficult to know for certain why th@actice’s growth has

4. See, e.gln re Folding Carton Antitrust Litig., 744 F.2d 1252 5(7th Cir. 1984) (“It
was appropriate for the district court to consithercy presdoctrine or Fluid Class Recovery to
achieve an equitable disposition of the reserved.fn

5. While beyond the scope of our inquiry, it isrthiomentioning that in addition to cy pres
and fluid class recovery, two other methods ofidgakith the impracticalities of class—wide relief
have been suggested or employed, albeit with atlib@sed success: (1) determination of class—
wide damages through adjudication of individualsscinosen scientifically by methods of statistical
sampling combined with class—wide extrapolatiothefaverage findings; and (2) “liability-only”
determinations in the class proceeding itself, vddmage determinations left for post-class
individualized suits.

6. See infraPart V.
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gone nearly unnoticed, much less criticized, bystiflarly world, we can
postulate a number of possible explanations. Fuslike fluid class
recovery, the cy pres concept has venerable oriigithe law, having roots
in the law of estates and trusts as far back asaRdimes and reaching its
zenith in the period following the Middle AgéSecond, unlike its biggest
remedial competitor, fluid class recovery, whickxpressly designed as a
means for determining damages for an injured cleggres relief is
purportedly invoked merely as a means of dispasingclaimed property.
Traditionally, the disposition of unclaimed propgedras been considered to
be wholly distinct from the underlying substantilev on which the
proceeding giving rise to the award was grourfded.

There are significant problems with both rationdl@sgiving class
action cy pres a virtual free pass. Initially, vehil is true that the doctrine
finds its origins in the ancient law of trusts,tthetorical grounding in no
way logically justifies its extension to the radigalifferent context of
modern class action adjudication. In fact, thisgaldextension did not
occur until as recently as the 1970s—and even sioély by resort to
strained analogy.

Secondly, though it is generally true that treatneénnclaimed awards
is considered conceptually distinct from the suttsta merits of the
litigations that led to those awartfsclass action cy pres presents a
dramatically different situation from the normalclaimed property
context. In the normal case, when an award is n@dsettlement
established, the reasonable expectation is thapletiffs who have
actively pursued that award by affirmatively chogsio file suit will claim
it once they have won their suit. In the relativelye case where that does
not happen, it is perfectly reasonable to treatthdaimed funds as the
law would treat any other unclaimed property (whicsually means
escheat to the state). In the class action contegontrast, for reasons we
will discuss, there is no such reasonable expectiti

It is easy to grasp the role that cy pres is desigto play in
implementing and vindicating the modern class actioits modern form,
cy pres relief is uniquely and intentionally desdrnto bridge the often
enormous gap between a finding of liability and thistribution of
damages in a class action. Indeed, in many clasmadt is solely the use
of cy pres that assures distribution of a clasdeseént or award fund
sufficiently large to guarantee substantial attgsh&es and to make the
entire class proceeding seemingly worthwhile. Absies possibility of a
sizable award to charity created by cy pres, pféhattorneys and courts

See infraPart Il.A.
See infraPart 11.B.
Id.

. See infraPart IV.B.
. See infraPart 11.B.4.

o
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might reasonably fear that many of these classgediogs would be
widely perceived as failing either to punish th@mgdoer or compensate
the victims. Absent a public perception of succelsss action advocates
could reason, the viability of the modern classoaichs a weapon against
corporate illegality could be seriously underminEgerefore, class action
attorneys and supporters might believe that withpogs, the class
proceeding still punishes the wrongdoer and thanew it fails to
compensate actual victims, at the very least & tise wrongdoer’s money
for worthy purposes. In this important sense, s/ @res represents an
integral—indeed, often essential—element of thesclaction process,
rather than merely a neutral method of unclaimegnrty disposition that
happens to be applied in the class action context.

It is this integral role of cy pres that rendersattroubling a part of the
modern class action. In a variety of ways, use/q@ires threatens to create
or foster “pathologies” of the modern class acti®dy the term
“pathology,” we refer to three different harms teetinterests of the
nation’s constitutional democracy which the modeass action can be
distorted to bring about: a use of the class priogethat is either (1)
inconsistent with the limits of the procedure’sdkegource—i.e., the
Federal Rules of Civil Procedure, as well as théeeR&nabling Act?
which authorizes and limits creation of those ru{@3 a perversion or
distortion of the underlying substantive law beergorced in the class
proceeding; or (3) a violation of the constitutibdiatates that control and
limit the procedure. These “pathologies” deriverrthreats to the case-or-
controversy requirement of Article Ml the dictates of separation of
powers that inhere in the Constitution’s limitedigs of authority to each
branch of federal government, and the Due Procésss€ of the Fifth
Amendment? Thus, the “pathologies” of the modern class agtiban,
refer to all the ways in which the class action basn structured or
applied to exceed the bounds of the limitationsllgglaced upon it in
order to preserve both constitutional democratigesand the rule of law.

Cy pres furthers the pathologies of the modernscéagion in two
important ways—what can appropriately be labeleqtrifisic” and
“instrumental.” The former term concerns patholsgi®which use of cy
pres inherently gives rise, while the latter innasways in which cy pres
facilitates or provides cover for political and stitutional pathologies
associated with the modern class action itselbdth contexts, cy pres
gives rise to serious problems of constitutional éad democratic theory.
By awarding defendant’s money to a charity, cy pné®duces into the
class adjudication an artificially interested pavtyo has suffered no injury
at the hands of the defendant. In so doing cygmesavenes the adversary

12. 28 U.S.C. § 2072 (2006).
13. U.S. ©nsT. art. lll, § 2.
14. U.S. ONST. amend. V.
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“bilateralism” constitutionally required by the adjcatory process
embodied in Article IlI's case-or-controversy regment> Use of cy pres
simultaneously violates the constitutional dictateseparation of powers
by employing a Federal Rule of Civil Procedurelterahe compensatory
enforcement mechanism dictated by the applicalidetantive law being
enforced in the class action proceeding. It hasedmw become common
practice among many courts, scholars, and memibéne public to view
the modern class action as a free-standing dedesgned to do justice
and police corporate evildoefsAs nothing more than a Federal Rule of
Civil Procedure, however, the class action devieg o no more than
enforce existing substantive law as promulgatdeeeiby Congress or, in
diversity suits, by applicable state statutory ommon law. Yet in no
instance of which we are aware does the underubgtantive law sought
to be enforced in a federal class action diredbkator to pay damages to
an uninjured charity.

In addition to evincing its own inherent constitutal pathologies, cy
pres simultaneously facilitates the flaws and dsfacgeneral class action
jurisprudence, and in this sense operates instriatherCy pres creates the
illusion of class compensation. It is employed whemd only when—
absent its use, the class proceeding would be fithre than a mockery.
To be sure, the defendants would still gain thégmtions of res judicata
and collateral estoppel, and the class attorneyddaraost assuredly still
get at least some fees. But in cases in whicheyigrdeemed necessary it
is very likely that the bulk of the class of vicBrwill go uncompensated.
This is due to the simple fact that, purely asacpecal matter, in at least
certain situations there simply exists no way thatass proceeding can
effectively aggregate and satisfy the small clamhgndividual right
holders. Yet when the class action court introdacghlolly extraneous but
sympathetic charitable actor into the suit, purgdist on the basis of its
authority under a procedural rule, the redistrimigjoals of the substantive
law are somehow assumed to be satisfied. But thstaative law
authorizes no such relief; no legislative body bapressly chosen to
abandon its compensatory enforcement mode in fzhswme directive of
a charitable contribution as punishment for a dgdéetis unlawful
behavior. Cy pres, then, is far more than the aéudisposition of
unclaimed property that it is thought to be.

The remainder of this Article is divided into fquarts. Part Il explores
the origins of cy pres in the law of trusts, argltiansformation—in a
radically different form—in the modern class actiBart Ill then considers
the serious structural and constitutional problémnshich use of cy pres

15. U.S. ©ONsT. art. lll, 8§ 2;seeinfra Part |11.B.

16. See, e.g.David L. ShapiroClass Actions: The Class as Party and Cliét® NoTRE
DaME L. REv. 913, 916-18 (1998) (arguing that classes shailtbbhceptualized as the equivalent
of business associations).
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gives rise, in both the intrinsic and instrumesttses. Part IV examines
the available empirical evidence concerning the afsey pres in the
modern class action. Because of the limited dasdlabhle we make no
claim that our empirical findings provide sciertifsupport for our
conclusions. They nevertheless provide valuabiglns into the manner
in which class action cy pres fosters the pathclgspects of the modern
class action. Part V contrasts a fluid class regavedel with cy pres. Our
analysis leads to the ultimate conclusion thatrtdeay pres in the class
action context contravenes important constitutioaald procedural
limitations, and must therefore be rejected. Indeedconclude that use of
cy pres threatens core notions of our constitutidamocratic system. Its
use in the modern class action must thereforejbetesl.

[I. THE EVOLUTION OF CY PRES FROM CHARITABLE TRUSTS TO
CLASSACTIONS

A. The Origins of Cy Pres

The term “cy pres” derives from the French exp@s&ty pres comme
possiblg” which means “as near as possible.” Cy pres dgesl originally
in the law of trusts, where it is deeply rootédt was only by way of
recent analogy that cy pres was introduced intatke of class actions.
After class action practice was revolutionizedhsy amendments to Rule
23 developed by the Rules Advisory Committee andptatl by the
Supreme Court in 1968, large damage classes with large numbers of
small claims held by claimants who had made naraéive choice to
participate in the class proceeding became avelgttommon occurrence.
Both courts and attorneys quickly became aware ttihette would be
serious problems actually getting awards or sedtgaifrom defendants to
their victims, or, in the alternative, at leastliimg some worthwhile way to
dispose of those funds. By the early 1970s, sclyalammentary began to
suggest drawing an analogy to cy pres in the lawrudts for these
purposes, and it was expressly adopted b}éba nuoflstate and federal
courts starting in the mid-1970s and 1980%Vholly apart from the
serious practical and conceptual problems to wihieluse of cy pres in the
class action context gives riSepne may reasonably question the very
basis for the analogy between cy pres in the latnusts and cy pres in the
class action context. In numerous ways, the trasid class actions
contexts are the equivalent of apples and oranpesunderstand the
logically faulty nature of the analogy, howeverjstfirst necessary to

17. See infraPart II.A.
18. See infraPart I1.B.
19. FEDp.R.Civ.P. 23.
20. See infraPart I1.B.
21. Seenfra Part Il
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explore the origins and development of cy presoith lsontexts. This Part
will trace the history of cy pres, first in the lasf trusts, and then its
development in class actions.

1. The Development of Cy Pres in Trust Law

Pursuant to cy pres in its original context of triasv, when a valid
charitable trust specified a charitable gift thaidhbeen rendered
impossible or impractical because of exigent cirstances, courts would
attempt to give effect to the testator’s intenphiting the funds to the next
closest usé: For example, if a testator designated funds fechaol for
orphans in Chicago, but no such school existea, aheourt may give the
funds to a school for orphans in nearby Ciceraieféort to find a charity
that is closest to the testator’s intent.

The origins of cy pres are obscured by time, batppears that the
precursor of the modern form of cy pres originatedsixth century
Rome?® Justinian’s Digest contained a passage diredtatga charitable
gift given to celebrate games that had since bedlbagal be put to a legal
use to keep the deceased’s memory alive. In modemdimes, much of
cy pres’ development in England derives from a doation of the special
place held by charitable gifts in history and thstdrical connection
between trusts and the chuféhn fourteenth century England, it was
understood that a dying man would often discusk hig priest where he
wanted to be buried and how he wanted to distribigestate, which the
church was responsible for administerfidhe man frequently made a
charitable bequest because of “his own concerntHerfuture of his
soul.”?® The church established a custom that any propefttwithout a
specific designation would be use@ft salute animaé—*for the good
of the testator's souf* From this premise, it was only a relatively short
step to the classic doctrine of cy pres: where tésator's dying
designation could not reasonably or legally beeadd, authorities would
seek out the closest feasible alternative.

Scholars have suggested two theories to explainBmigyjand adopted
cy pres. The first asserts that cy pres derives Bociety’s preference for
charities above all other institutioffSBecause of this preference, courts
gave charitable gifts special treatment and begaive gifts to charities

22. Edith L. FischThe Cy Press Doctrine in the United Sta$e$.00 (Matthew Bender
1950).

23. 1d. § 1.02.

24. Hamish GrayThe History and Development in England of the CgsHerinciple in
Charities 33 B.U.L. Rev. 30, 32 (1953).

25. 1d.

26. 1d. at 33.

27. 1d.

28. 1d. at 32.
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the same consideration as gifts to persdA&cordingly, a gift to a charity
that was rendered impossible was to be accomplishedhother way,
much like a gift to a person who had died mightspesthe person’s
heirs® Under this theory, cy pres developed naturallyauhe law that
provided charities special status.

A second possible theory for English trust law’sgitbn of cy pres is
grounded in the relationship between the church e courts:
Following the reformation, charities were contrdlley the chancello?
who was a legal official deemed heir to ecclestatknowledge, including
the Roman law that provided for ensuring that ¢hbke trusts do not fail
in order to ensure the perpetuation of the tesgtmemory™ In the
Middle Ages, individuals purchased their salvatibrough indulgences
from the church? If a testator’s charitable intent was motivategant by
the desire to purchase an indulgence, church al§ichay have reasoned
that allowing the trust to fail, thereby failinggove effect to the testator’s
intent, would unjustly deprive the deceased ofa#dwn. This would have
been considered an especially unjust result, dimedoss of salvation
under these circumstances would not have beeatitteof the deceaséd.
Even if the original motivation for the trust’s ater was not receipt of an
indulgence, the church may have reasoned that migrgiperson an
improved chance at salvation was unjust. Under tie®ry, scholars
hypothesize, because the chancellor simultanesashgd as an official of
the church, he would have had the twin incentifesaging the person’s
soulandkeeping the funds within the churéiThis combination of piety
and greed may have prompted the creation of cyipréme English lav’
Thus, while the precise path that lead to the adoptf cy pres in England
has been lost to the ages, both theories conctirthibaadoption was
motivated by a historical presumption favoring dyar

2. Two Forms of Cy Pres in England
In England, cy pres took two forms: judicial andnagative®® Judicial

29. HscH, supranote 22, § 1.03seeGray, supranote 24, at 30 (“One of the striking
distinctions which the Law draws between the Peviatist and the Charitable Trust is found in the
principle that in circumstances in which a Privatest would be defeated a Charitable Trust is not
allowed to fail.”).

30. HscH, supranote 22, § 1.03.

31. Graysupranote 24, at 32.

32. Id.

33. Seeid.

34. HscH, supranote 22, § 1.03.

35. Id.

36. Id.

37. CommentA Revaluation of Cy Pred9 YaLe L.J. 303, 309 (1939).

38. HscH, supranote 22, § 1.01.
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cy pres was exercised exclusively by the chancellbo would examine
the underlying intent behind a filed charitablestrwhose directive could
not, for whatever reason, be implementé@®nce the chancellor had
determined that intent, he would designate the’'srasrpus to a charity or
worthy project that most closely approximated tstdtor’s intent behind
the original gift’® For example, if a testator designated a gift to an
astronomy department at a college, but the depatthezl closed before
the testator's death, the chancellor would attemoptdetermine the
testator’s intent behind the gift. If he concludiedt the intent had been to
give the funds to astronomy research, then he waardte the funds to an
astronomy department at another college. If, omther hand, he decided
that the intent was to give the funds to the palaiccollege, then he would
donate the funds to another department at the satliege.

The other form of the doctrine, prerogative cy preas exercised by
the king agparens patriaé® Unlike the narrow discretion afforded the
chancellor under judicial cy pres, under prerogatiy pres the king could,
in his discretion, appropriate failed charitabliégsgand designate the funds
to other, usually marginally related purpoSed.ater, the chancellor
assumed the King’s prerogative, acting as his pfdRyerogative cy pres
was invoked when no option was available that waddroximate the
testator’s intent or the intent was to donate tdllegal activity** An
example is the case b Costa v. De Pa¥ There a decedent had, during
his life, designated a sum of money to establisfeshiva (a Jewish
religious school) in Englanf.At the time of the decedent’s death, no gift
could be given to any religious institution othéan the Church of
England?’ The chancellor, acting as a proxy for the kingyrapriated the
gift for the purpose of instructing boys in the {Stian religion at a
foundling hospitaf?

3. Cy Pres in American Trust Law

The adoption of cy pres in America was restrainga dear that it
would vest too much power in the judicidPyThis perception was inspired

39. Commentsupranote 37, at 304—-05.

40. Id. at 305.

41. HRscH, supranote 22, § 2.03, at 56-57.

42. 1d. This seems to foreshadow some of the marginalitedluses of cy pres in the class
action contextSee infraParts 11.B.3, Ill.

43. HscH, supranote 22, § 2.03, at 56-57.

44. |d.

45. 1d. § 2.03, at 60.

46. Id.

47. 1d.

48. Id.

49. Id. § 2.03, at 60—61. These concerns foreshadow ebthe pathologies endemic to cy
pres in the class action conteRee infraPart Ill.
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in large part by the perceived abuses associatdwérogative cy pres,
and some were concerned that courts would charilgeand bequests for
mere convenienc®.The slow pace of adoption of cy pres in America wa
also due in part to the fact that American couitconstrued the impact of
the English Statute of Charitable Uses on cy ff@#is statute codified
the English cy pres common law, but many early Acagerlegal scholars
mistook it for the exclusive source of the cy ptestrine in English law?
Eventually, in Trustees of the Philadelphia Baptist Ass'n v. Hart’
Executorsthe Supreme Court incorrectly resolved confuemear whether
cy pres was an equitable doctrine independenteo$thtute of Charitable
Uses>* The Court held that the doctrine was grounded iortlye statuté®

A number of states based their decision to rejggires on the Court’s
decision inHart's Executors® while other states rejected the law of
charitable trusts in their case 1&n later years, states began slowly to
“judicially affirm[]” cy pres.® Currently forty-six states and the District of
Columbia have codified judicial cy pré&Eighteen of those states adopted

50. See supraext accompanying notes 38—41.

51. SeeFiscH, supranote 22, § 2.03, at 59-60.

52. Id. § 2.01, at 9-10.

53. Graysupranote 24, at 36.

54. 17 U.S. 1 (1819).

55. HscH, supranote 22, § 2.01 at 12.

56. Id. §§ 2.01(a)—(e).

57. 1d. §§ 2.01-2.03.

58. Id. § 3.00 at 92.

59. AA.CobeE § 19-3B-413 (1975); AK. CoDE ANN. § 28-73-413 (West 2009);
CaL.ProB.CoDE § 15409 (West 2009); dBIN. GEN. STAT. ANN. 8 45a-535e (West 2009)eD
CoDE ANN. tit. 12, § 3541 (2009); D.C.@DE § 19-1304.13 (2009);L&. STAT. ANN. § 1010.10
(West 2009); G. CoDEANN. § 53-12-113 (West 2009)Ad/. REV. STAT. ANN. § 517E-6(b) (West
2009); baHO COoDEANN. § 33-5006 (2009)ND. CoDEANN. § 30-4-3-27 (West 2009)pWwA CobE
ANN. 8 633A.5102 (West 2009); AKi. STAT. ANN. 8 58a-413 (2009); K Rev. STAT. ANN.
§ 273.570 (West 2009);AL Rev. STAT. ANN. § 9:2331 (2009); Bl Rev. STAT. ANN. tit.18-B,
§ 413 (2009); MDCODEANN., CORPS & ASSNS § 5-209 (2009); Mss. GEN. LAWSANN. ch. 214,
§ 10B (West 2009); MiIN. STAT. ANN. 8 501B.31 (West 2009); ig. CoDE ANN. § 79-11-613
(West 2009); Mb. ANN. STAT. § 456.4-413 (West 2009); dAT. CODEANN. § 72-33-504 (2009);
NEB. REV. STAT. ANN, § 30-3839 (West 2009); N.IRev. STAT. ANN. 8 498:4-a (2009); N.EBTAT.
ANN. 8§ 15:18-30 (West 2009); N.NBTAT. ANN. 8 46A-4-413 (West 2009); N.GEN. STAT. ANN.
§ 36C-4-413 (West 2009); N.BenT. CoDE § 59-12-13 (2009); @0 Rev. CODEANN. § 5804.12
(West 2009); ®LA. STAT. ANN. tit. 60, 8 76 (West 2009); ®©OREV. STAT. ANN. 8 130.210 (West
2009); 20 R.CoNs. STAT. ANN. § 7740.3 (West 2009); RGEN. LAaws § 18-4-1 (2009); S.C.@bE
ANN. § 33-31-11072009; S.D.CopIFIED LAWS § 55-9-4 (2009); ENN. CODEANN. § 35-10-206
(West 2009); WAH CODEANN. § 75-7-413 (West 2009);VSTAT. ANN. tit. 14, § 413 (2009); W.
CoDEANN. 8§ 55-544.13 (West 2009); WA. CODEANN. § 35-2-2 (West 2009); A/ STAT. ANN.
§ 701.10 (West 2009); V. STAT. ANN. 8§ 4-10-414 (2009)n re Estate of Vallery, 883 P.2d 24,
29 (Colo. Ct. App. 1993)n re Estate of Tomlinson, 359 N.E.2d 109, 112 (lll. 8RTn re Estate
of Rood, 200 N.W.2d 728, 735 (Mich. Ct. App. 1972pnway v. Bowe, 116 N.Y.S.2d 182, 188
(N.Y. Sup. Ct. 1952); Moody v. Haas, 493 S.W.2d 55D (Tex. Civ. App. 1973).
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the Uniform Trust Code version of cy pt®&nd three of the four states
which codified cy pres previously had such staiLftes

States generally require that three factors bdksite@d before courts
may invoke cy pres in the enforcement of charitabigts: (1) the gift must
constitute a valid charitable trust; (2) the spedifyift must be impossible
or impractical; and (3) the testator must haveaitdble intent in making
the gift®® The first element must satisfy two requirementsst,f a
charitable trust must have been created, and seto@drust must be
valid.®® A trust is invalid if the language makes it impb#sto determine
who the recipient is supposed to be, if executidh@trust would require
the legislature pass or repeal a law, or if thettwould violate a lak’ For
the second element, a court may not find a trugtaatical or impossible
merely because its execution would be inconvenignthe number of
beneficiaries is declining, or for any other rea@at unnecessarily distorts
the testator’s interft A court may attempt to carry out the trust urkt@ t
gift becomes impossible, or it may invoke cy pmasniediately upon its
realization that the goal of the trust will ine\dta become impossible or
impractical to achiev& The third element, that the testator must have a

60. U.T.C. § 413 (2005), which provides as follows

(@ Except as otherwise provided in subsectioniftg,particular
charitable purpose becomes unlawful, impracticabtgossible to
achieve, or wasteful:

(1) the trust does not fail, in whole or in part;

(2) the trust property does not revert to the settk the
settlor's successors in interest; and

(3) the court may apply cy pres to modify or teratenthe
trust by directing that the trust property be aggblor
distributed, in whole or in part, in a manner cetesit
with the settlor’s charitable purposes.

(b)  Aprovision in the terms of a charitable trthesit would result in
distribution of the trust property to a nonchariéabeneficiary prevails
over the power of the court under subsection (apply cy pres to
modify or terminate the trust only if, when the yigion takes effect:

(1) the trust property is to revert to the setdnd the settlor
is still living; or
(2) fewer than 21 years have elapsed since theaddte
trust’s creation.
61. ALASKA STAT. § 34.27.010 (repealed 1994 RIA Rev. STAT. ANN. § 14-10413 (repealed
2004); WasH. Rev. CODEANN. § 24.44.060 (repealed 2009).
62. HscH, supranote 22, § 5.00.
63. Id. § 5.01.
64. Id. 8 5.01(b). If only the particular gift is illegddut the general purpose of the trust is
legal, then this does not make the trust invaid§ 5.01(b), at 136.
65. I1d. § 5.02.
66. Id.
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charitable intent, is the most controversial ofttiee because it requires
judges to engage in an exercise akin to mind regdiGenerally, courts

will find this requirement not met if the gift isade for a non-charitable
purpose?® Because of the difficulties in applying the thislément, some
states have limited or discarded’itn Pennsylvania, the charitable intent
requirement was legislatively removed from the estatcy pres
requirements, and in Connecticut the state supcenmtdid away with the
requirement’ Massachusetts has a strong presumption that the
requirement is satisfied, unless another inteexfsessed in the bequést.

B. Application of Cy Pres to the Class Action Context
1. The Origins of Class Action Cy Pres

In its original form and for centuries thereaftle cy pres doctrine was
never thought to have anything to do with the stniieg of relief awarded
against a defendant who had been judicially foumdam adversary
proceeding to have violated the legal rights of pleentiff. Its context,
rather, was confined exclusively to the law of tsusnd estates; it played
no role in the adjudication of legal claims in @lversary setting. It most
assuredly was never associated with either grdigation or the class
action procedure. Thus, while the doctrine of cgsphas a venerable
history in its original format, use of a veneraldbel cannot hide the
practice’s radical nature in the class action cante

In 1966, Federal Rule of Civil Procedure 23 was raee to
dramatically revise and expand the class actiongshore’? The drafters
recognized that, largely due either to inertiaamfasion, many potential
class members would fail to respond to notificatadna class action.
However, they reasoned that class members’ silditcaot necessarily
reflect a choice not to participate in the suitefidiore the amended rule
provided that in non-mandatory clasé&apsent class member inaction
would lead to inclusion in, rather than exclusiooni, the clasé?

67. Id. § 5.03(b).

68. Id.

69. Frances Howell Rudkdhe Cy Pres Doctrine in the United States: Fromré&xe
Reluctance to Affirmative Actipd6 GEev. ST.L. REv. 471, 476 (1998).

70. See generallyyale Univ. v. Blumenthal, 621 A.2d 1304 (Conn. 1p@8terpreting the
Connecticut version of the Uniform Management afilntional Funds Act).

71. Rudkosupranote 69, at 476.

72. FED.R.Civ.P. 23(c).

73. Classes certified under Rule 23(b)(1) or (b mandatory, meaning that class
members do not have the choice to remove themskebraghe class. It is only in classes certified
under Rule 23(b)(3) that potential class membergasen the right to opt out.

74. SeeBenjamin KaplanContinuing Work of the Civil Committee: 1966 Ameeadts of the
Federal Rules of Civil Procedur81 Harv. L. Rev. 356, 397-98 (1967); Martin H. Redi€llass
Actions and the Democratic Difficulty: Rethinkimgetintersection of Private Litigation and Public
Goals 2003 UCHI. LEGALF. 71, 101-03 (2003) (criticizing the role of ineriiaclass actions).
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In cases in which a class—wide award is made ofassewide
settlement fund created, individual class membarstine compensated
out of the damage fund that has been establishedo@e occasions this
will be more difficult than others. For example,evé it is difficult to find
the class members, or the amounts of their clamaga small or the
paperwork required too burdensome to justify therefequired for them
to collect from the fund, much of the fund will éiky remain unclaimed.
Courts therefore faced the problem of what to dthwie unclaimed
funds’® Traditionally, such funds would revert to a defene—often an
unpopular result because reversion of the fundsumiches the deterrent
effect of the suit and leaves the defendant largély the benefit of his
illegal activity.”® This concern, combined with the desire to avoid
compensating only a small percentage of class mesmid® responded to
notifications about class actions, led courts anmdroentators to seek to
develop innovative ways to compensate injured alassbers. Only by
doing so could they avoid allowing unlawful behawi® go unpunished.

Use of the cy pres doctrine in the class actiorteedrcan be traced
largely to a pioneering student Comment, publishetthe University of
Chicago Law Reviewn 197277 There it was argued that “[w]hen
distribution problems arise in large class actiaosirts may seek to apply
their own version of cy pres by effectuating aselp as possible the intent
of the legislature in providing the legal remedasvhich the main cause
of action was based® The writer saw three general ways in which
traditional cy pres could be applied in the clagga context as a means
of disposing of uncollected damages: “(1) distribtto those class
members who come forward to collect their dama@@sdistribution
through the state in its capacity @arens patriaeor by escheat, and (3)
distribution through the market®The first option meant that the share of
those plaintiffs who did file claims could be proponally increased to
consume the uncollected funds. The second optmnged that either the
unclaimed funds could simply escheat to the statestead be utilized in a
form of “conditional escheat,” meaning that thedamould go to the state
on the condition that the state agreed to use uhdsf for the general
benefit of citizens in the position of the plaihtifass members. The third
option described what we call “future approximatfiord class recovery”:

75. Kaplansupranote 74, at 398.

76. See, e.gKerry Barnett, Note-quitable Trusts: An Effective Remedy in ConsurtessC
Actions 96 YaLe L.J. 1591, 1594-95 (1987); Stewart R. Shepherd, r@emh, Damage
Distribution in Class Actions:The Cy Pres Reme2/ U.CHI. L. Rev. 448, 448 (1972). For an
example of a case where the remainder revertdtetdefendant, see Ill. Bell Tel. Co. v. Slattery,
102 F.2d 58, 61-62 (7th Cir. 1939) (finding thaekephone company is entitled to keep $1.69
million of damage fund that was not claimed).

77. SeegenerallyShepherdsupranote 76 (discussing the cy pres remedy).

78. Id. at 452.

79. Id. at 453.
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the judicial direction of future price reductiomsan effort to provide relief
to future users and thus, approximately capturéijbeed class members
on theS(;assumption that future users are likelptmhly include most past
users.

The Comment acknowledged that the first optiorrgasing the share
of the class members who made claims, may prolaelaéxt best solution
because it would ensure that the recipients ofuithds were individuals
who had suffered similar harm to that suffered gy tincompensated
absent class members, and avoid reducing the eetesffect on the
defendant or unjustly enriching hithYet there are significant concerns
with this form of distributiorf? “[T]his method expressly contemplates
that silent class members will not receive any cemgation, even
indirectly,” and the class members who made claiosld be unjustly
enriched at the expense of the absent class meffifenthermore, use of
this approach could create a perverse incentivengmatims to bring
suits where large numbers of absent class memlszesimlikely to make
claims. It might also create an incentive for thygresented class members
to keep information from the absent class memers.

Under the second option—distribution through tteteést—the court
would direct the unclaimed funds to be given todfage, to be used for the
benefit of the citizens generally or for a desigdasocial purpos€.An
example of a court giving the funds to the stateafdesignated purpose,
what could be termed “conditional escheat,” is teeision inWest
Virginia v. Chas. Pfizer & C8’ In that case, the notice by publication to
consumer members of the class stated that if thdgdf to make an
individual claim in ninety days, “that [failure] ¥/ constitute an
authorization to the Attorney General [or other gmment official] to
utilize whatever money he may recover as your spretive for the
benefit of the citizens of your State in such marae the Court may
direct.”® The attorney general recommended using the funestablish
public health projects. Despite the fact that the underlying action was an

80. Unlike cy pres, where funds are awarded twaaitable third party, “fluid class recovery”
is used to indirectly compensate class members @Wieat compensation is impracticable. For a
detailed analysis of fluid class recovery andétationship to cy pres, sa®ra Part V.

81. Shepherdsupranote 76, at 453.

82. Id.

83. Id.

84. The concern expressed in the Comment foresketithe problems of faux class actions,
but failed to recognize the similar issues that M@rise from the use of cy pres in class actions.
See infraPart IV.B.

85. Shepherdsupranote 76, at 453.

86. Id. at 453-54.

87. 440 F.2d 1079 (2d Cir. 1971).

88. Id. at 1083 (quoting district court order).

89. Shepherdsupranote 76, at 457.
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antitrust suit involving the drug tetracycline, tseggested projects
included “drug abuse programs, community healtnicdi and lead
poisoning and sickle cell anemia research, whielattorney regard/ged] as
areas of need for which adequate funding is natigally feasible.”

The Comment recognized that putting the funds tseathat would
more directly benefit the absent class members dvptbvide a better
analogy to a cy pres remetlyNonetheless, it argued that when a close
approximation of the actual class is unavailablbere is sufficient
flexibility in the cy pres doctrine to permit thiate to allocate the funds to
other programs designed to maximize public be&fithe Comment also
acknowledged that directing the use of funds fepecific purpose may
give rise to objection because any additional bengd the absent class
members may be “quite remote,” and of no more dibEmefit than
general escheat to the st&t€inally, problems exist concerning oversight
of the use of the funds to ensure they are usetiédvenefit of the class.

2. Development of the Modern Form of Class ActiynPres

Under the version of class action cy pres origjnploposed in the
University of Chicago Law Revig@omment in 1972, the acceptability of
a cy pres remedy was to be measured by “(1) thenexd which the
injured class receives the damages, (2) the [adtrative] cost of applying
the remedy, and (3) the equitability of the disitibn with respect to the
potential of windfalls for nonclass membefs.’Also, as originally
contemplated, cy pres would be used only in lalggses with unclaimed
remainders®

Although the initial scholarly suggestion of soroen of class action
cy pres came in 1972, at that time no thought seernave been given to
creation of the current version of the doctrineit$noriginal context of
trusts and estates, it should be recalled, cywassemployed in an effort
to find the “next best” means of achieving theadasts or benefactor’s
charitable purpose when enforcement of his origiiraictive had become
infeasible. In one sense or another, each of tiee @ternatives originally
proposed in 1972 sought to find the “next best” nseaf compensating
absent class members when it was impractical co$siple to compensate
them directly. However, in 1987 two student Notegiad that remainders

90. Id.

91 Id.

92. Id.

93. Id. at 458.

94. Id. at 455. The Comment recognized that distributibthe funds to the state “would
appear to be more like a fine or penalty than tkenpensatory damagedd. However, the
Comment did not find these concerns sufficientlyese to warrant the rejection of cy pres
distributions to the statéd. at 456.

95. Id. at 464.

96. Id.
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from class actions should be donated to charitabtposes, even where
such a donation was, at best, only remotely dedigmbenefit the injured
class member¥. Both Notes conceived of cy pres as a freestanding
alternative to class action remedies in “small mladonsumer class
actions.®® Under this form of cy pres, funds would be usedreate a
charitable trust, and that trust would be usedeeith create a charitable
foundation or donate to a pre-existing charitabfganization related in
some way (however loosely) to the subject of thsshction sult’ The
benefit of charitable trust cy pres, accordindiese notewriters, is that the
defendant is fully disgorged of his unlawful gaitie distribution costs do
not devastate the recovery fund, and the disgofgeds are used for
beneficial purposes related in some way to the heamsed by the
defendanté%0

At this later stage of its development, class aatyppres began to take
on a subtly altered tone. The “next best” reliefswe longer focused
wholly on finding an alternative means of indirgabmpensating victims
who could not feasibly be compensated directly, fatiher simply on
seeking a beneficial use of the compensatory fundsted from the
defendant. This transformation makes all the diffiee in the world in
determining the current practice’s legitimacy armohstitutionality. As
modified, cy pres improperly transforms the legdllA of both the
underlying substantive law being enforced in tlasslproceeding and the
structural framework of the adversary process iragddxy Article Il of the
Constitution'® Before we can effectively explore the serious—and
ultimately fatal—pathologies of class action cygreowever, it is first
necessary to understand the manner in which tigenatiform of cy pres,
established in the law of trusts, has been mishgddderal class action
courts.

3. Judicial Development of Class Action Cy Pres

In its current form as used in the federal couwyspres relief in class
actions has involved the donation of a portionhef $ettlement or award
fund to charitable uses which are in some looseneraconnected to the
substance of the case. Courts seem to feel notodied a form of relief
that will ultimately have the effect of indirecttompensating as-yet
uncompensated class members.

97. Barnettsupranote 76, at 1600; Natalie A. DeJarlais, Ndtae Consumer Trust Fund: A
Cy Pres Solution to Undistributed Funds in Consu@aiss Actions38 HasTINGSL.J. 729, 732
(1987).
98. Barnettsupranote 76, at 1594.
99. Id. at 1605; DeJarlaisupranote 97, at 759.
100. Barnettsupranote 76, at 1600; DeJarlag@jpranote 97, at 767.
101. U.S. ©Nsr. art. lll, § 2 (requiring cases or controversiege infraPart IV.A.
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The earliest judicial use of some form of cy pmeghe class action
context came in 1974 in the Southern District oiM\¥ork’s decision in
Miller v. SteinbacH® The suit was brought on behalf of the owners of
4,167,302 shares of Baldwin-Lima-Hamilton Corparat(BLH) stock
against a company with which the shareholders’ @ypad merged. The
complaint alleged that the terms of the mergerdesh unfair and that the
securities laws had been violat€d.In approving a proposed class
settlement, the court noted that

[i]n view of the very modest size of the settlemfemd and
the vast number of shares among which it would ha\ee
divided, the parties have agreed instead . . aydhe fund to
the Trustee of the BLH Retirement Plapplying a variant of

the cy pres doctrine at common 1&%.

The court reasoned that “while neither counsel ther Court has
discovered precedent for the proposal,” neitheriti®egen made aware of
any precedent that would prohibit {£® Concluding that “no alternative is
realistically possible,” the court deemed the eat#nt “fair and
reasonable®

Miller provides a valuable illustration of the importardhdtomy we
draw between charitable cy pres relief—the categowhich virtually all
of the recent uses of cy pres in class actionsditg-creative efforts to find
alternative or indirect means of compensating aiadass members when
direct compensation is infeasible. In the formeegary, the cy pres award
of unclaimed damage funds is made to a charitaiskgution that has, at
best, some loose connection to the subject mdtthecuit. No effort is
made to assure the court that by donating to theaity it will be indirectly
benefiting the absent class members who had noh lwkeectly
compensated. In contrast, under fluid class regother measure of the
chosen relief is the extent to which it actuall;mp(imates through future
relief those who had been injured in the g&st.

It is clear that courts in the cy pres cases malsuch effort. IMiller,
for example, the court made no effort to assurfithat by donating
unclaimed funds to the BLH retirement fund, theleetent’s award was
likely to indirectly compensate members of the iegl class. For the
settlement to have achieved that end, the courldifat have had to find
that most BLH shareholders were in fact BLH empésyavho would
benefit from the retirement fund, and corresponigirigat most BLH

102. No. 66 Civ. 356, 1974 WL 350, at *2 (S.D.NJén. 3, 1974).
103. Id. at *1.

104. Id. (emphasis added).

105. Id. at *2.

106 Id.

107. See infraPart V.
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employees (those who would benefit from an awatlddaetirement fund)

were BLH shareholders. While for all we know thight well have been

the case, no finding to this effect was expliaitigde by the court, nor did
the answer to that question seem to be of any itapoe to the court. In
this mannerMiller illustrates the focus of the courts that have eygdo

the charitable award version of cy pres in thescéation context: putting
the defendant’s funds to valuable and worthwhile, usather than

necessarily compensating the absent class members.

Another example of the charitable version of cyspsethe California
state court decisionyasquez v. Avco Financial Servi¢&S.There,
pursuant to a settlement order the majority ofgbitlement funds were
donated to an organization that educated consumneansedit transactions.
The court reasoned that such a distribution worddide a greater benefit
to the class plaintiffs than would individual dibtrtions!® The fact
remains, however, that such a “benefit” to thestapresented a far more
attenuated form of “compensation” than would indual distributions.

An even stronger illustration of the attenuatednamtion between the
direct interests of the class members and thetgirageiving the cy pres
award is the federal district court decisiotrnime Compact Disc Minimum

108. No. NCC 11933 B (Los Angeles Super. Ct. 2dr.1984).
109. Id. Yet another illustration is Vecchione v. Wohlgemu0 F.R.D. 32, 46 (E.D. Pa.
1978).

[W]e are sufficiently impressed with the prospexftan agency system
that we will apply thecy presdoctrine and order that the unclaimed
Vecchione payback funds (now totalling some $250),06@ applied to a
pilot program testing the feasibility of an agersygtem. If the pilot
project proves successful, we trust that the Commeaith will move
towards that system, even if only because it premi® be less
expensive than guardianship.

InIn re Folding Carton Antitrust Litig.744 F.2d 1252, 1254 (7th Cir. 1984), the coudrawned

a charitable cy pres award, directed by the distdart, to establish a foundation to study ansitru
law. However, the appellate court’s concern apgkard to have been with the general idea of
charitable cy pres but rather with the wisdom ef $hecific award.

[E]stablishment of the proposed Foundation[, thertsaid,] would be

carrying coals to Newcastle. There has already besdaminous

research with respect to multidistrict antitrustightion and the

substantive and procedural aspects of the antitaves by judges,

lawyer specialists, law schools, bar associatioBsngressional
committees, the Department of Justice and the Bedérade

Commission, and it is a continuing project of ai$e concerned. In our
view, establishing an unneeded Foundation for thesgoses from the
reserve fund would be a miscarriage of justice andabuse of
discretion.

Id. at 1254-55.
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Advertised Price Antitrust Litigation™ There the court in a compact disc
advertised price antitrust litigation authorizect)ﬁ £res award to the
National Guild of the Community School of the ArtsThere was no way
that the designation even arguably compensatecohpictims, directly or
indirectly, in any recognizable way. Similarly, anclass suit concerning
infant formula a cy pres award was made to the AgaerRed Cross
Disaster Relief Fund-? Along the same lines are the decisionsnime
Wells Fargo Securities Litigatigh® where a federal district court made a
cy pres award to the Stanford Law School Securi@dgsss Action
Clearinghousé™® and inJones v. National Distiller§™ where the court
awarded a cy pres award from a securities fraudsai legal aid society
because it was more related to the subject mdtteesuit than would be
“a dance performance or a zog®In none of these decisions did the
charitable designation in any way constitute evefleeble attempt to
indirectly compensate victims.

Although district courts usually look favorably upthe use of cy pres
in class actions, appellate courts have not allwags as receptive to the
practice. Indeed, on occasion appellate courts égwessly recognized its
potential for abus&'’ For example, one appellate court overturned a cy
pres distribution when the district court had faite consider whether the
unclaimed funds could have instead been distribasadeble damages to
class members in an antitrust cd¥eAnother appellate court did so
because the large amount of the cy pres settlemasnimerely punitive
rather than compensatary. Yet another did so because the defendants

110. No. MDL 1361, 2005 WL 1923446 (D.Me. Aug2905).

111. Id. at *1.

112. In re Infant Formula Multidistrict Litig., No. 4:91-CVaB78-MP, 2005 WL 2211312, at
*1 (N.D. Fla. Sept. 8, 2005).

113. 991 F. Supp. 1193 (N.D. Cal. 1998).

114. Id. at 1198;see alsdNest Virginia v. Chas. Pfizer & Co., 314 F. Supf0 (S.D.N.Y.
1970),aff'd, 440 F.2d 1079 (2d Cir. 1971) (allowing the exadssettlement consumer fund to be
distributed to states in proportion to their popiolato be used for benefit of consumers in a case
involving price fixing allegations against majoudrmanufacturers).

115. 56 F. Supp. 2d 355 (S.D.N.Y. 1999).

116. Id. at 359.

117. See, e.gMirfasihi v. Fleet Mortgage. Corp., 356 F.3d 7885 (7th Cir. 2004).

Would it be too cynical to speculate that what rbaygoing on here is
that class counsel wanted a settlement that wauédtem a generous
fee and Fleet wanted a settlement that would extiing1.4 million
claims against it at no cost to itself? The settienthat the district judge
approved sold these 1.4 million claimants downriber. Only if they
had no claim—more precisely no claim large enoughustify a
distribution to them—did they lose nothing by thettlement, and the
judge made no finding that they had no such claim.

118. Masters v. Wilhelmina Model Agency, Inc., 47.3d 423, 435-36 (2d Cir. 2007).
119. Mirfasihi, 356 F.3d at 784 (discussing Fair Credit Reporthg case against
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would have been required to pay an amount disptiopate to the harm to
class member¥® The fact remains, however, that cy pres has played
important—indeed, arguably vital—role in assuring widespread use of
the class action devicé'

4. Why Cy Pres in the Class Action Context?

With such widespread use, we may question whattlyxare the
parties and courts seeking to accomplish by borrgvior use in class
actions a doctrine developed in entirely differesubstantive and
procedural contexts. Itis likely that the releviandtivation comes down to
the simple fact that, in the minds of advocatesntfanced use of the class
action device, absent resort to cy pres relief galyeno acceptable
alternative remedial framework exists. It is therefprobably accurate to
surmise that in the view of class action supportessalternative remedy
would effectively punish and deter unlawful behavitrile simultaneously
dedicating defendants’ money to what are deemeadlgobeneficial
purposes.

The point can best be understood by considering wbald happen to
unclaimed funds if cy pres relief were unavaildbl@ class action court.
One conceivable alternative would be reversiomefinclaimed funds to
the defendant. The Supreme Court indicatedBoeing Co. v. Van
Gemert#that the claim of a defendant to reversion of unuoéal awards
is, as a legal matter, at least coloraffarhis alternative has been attacked
because it is thought to amount to “unjust enrichtthef the defendan*
However, this characterization appears to mispeedbe underlying basis
of the reversion concept. Presumably, unclaimed$wvould revert to the
defendant on the theory that defendant’s moneyirenita own unless and
until it has been awarded as damages to and claan#te plaintiff. The
legal inertia, in other words, is presumed to b&iuror of the status quo
until both of these events take place. Of courdepeates of cy pres may
respond that when funds awarded as the resutigsdtion are unclaimed,
the money is no longer the defendant’s; rathehasg been judicially
determined to be damages for illegal behavior. Buder the nation’s
private rights model of adjudicatidfi, damage awards are not made “in

telemarketers).

120. McLaughlin v. Am. Tobacco Co., 522 F.3d 2232 (2d Cir. 2008) (concerning RICO
suit against tobacco companies for misrepresettiadparmfulness of light cigarettes).

121. See infraPart IV.

122. 444 U.S. 472 (1980).

123. Id. at 481-82. Though acknowledging the Supreme Cotignition of the possibility
of reversion to defendants, the courPiowell v. Georgia-Pacific Corp843 F. Supp. 491, 496,
499 (W.D. Ark. 1994), rejected that alternative enthe facts of that case.

124. Shepherdsupranote 76, at 456.

125. For a detailed discussion of the privatetsglujudicatory model, seeAwTin H. REDISH,
THE FEDERAL COURTS IN THEPOLITICAL ORDER 90—-103 (1991).
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the air.” Instead, they are awarded to a specifainpff, who has
presumably brought suit to vindicate his substantight which the
defendant has allegedly violat&d Until that plaintiff recovers the funds,
this argument proceeds, if only due to legal ilettie money remains the
property of the defendant. To be sure, it may tl®uis that a defendant
who has been judicially determined to have violdkedlaw gets to retain
money that rightly should have been transferrattaictims. But in light
of the underlying theoretical framework of the jidl process, reversion
to the defendant has at least an arguable fourmdatieen the victim,
authorized to recover by governing substantive laas for whatever
reason failed to claim his award.

The primary alternative to reversion of unclaimacds to the
defendant, absent resort to cy pres, is escheetstaté?’ Under the
theory of this approach, once the money has beandad in the form of
damages as part of a judgment, ownership of theegnantomatically
transfers to the plaintiffs. If the money goes aimokd, the theory goes, it
is appropriately treated in the same manner asnallimed property is
usually treated: it escheats to the st&t®ut once again, this mode of
disposition understandably leaves many unsatisfigite we cannot be
assured that the award will necessarily be usethdstate for socially
valuable purposes related to the subject mattdreo$uit.

The third alternative mode of disposition of unelad funds, absent
resort to cy pres, is an increase in the pro tadaesof claiming plaintiffs.
But as commentators have noted, such an approaelsswily results in
an undeserved windfall for those plaintiffs, whovéaalready been
compensated for the harm they have sufféfad.

There is, of course, a fourth alternative that rofeeems to go
unnoticed: simply denying class certification oe tfrounds that such a
proceeding would be unmanageable. Where compensatindividual
victims in a manner contemplated by the underlysufpstantive law
through use of the class action device is infeasilhe inexorable

126. Of course, a plaintiff may have motivations fringing suit that are grounded in the
public interest. Whatever plaintiff's underlying thation, however, she may not bring suit unless
she has suffered injury in fact caused by defenslactions which can be redressed by judicial
action.See, e.g.Lujan v. Defenders of Wildlife, 504 U.S. 555, 5688 (1992).

127. Sedn re Folding Carton Antitrust Litig., 744 F.2d 1252 58(7th Cir. 1984) (Flaum, J.,
concurring in part and dissenting in part) (“Traghglly, unclaimed property escheats to the
states.”). There is serious question as to whethelaimed funds in suits brought under federal law
can escheat to the United Statésmpare idat 1255 (majority opinion) (finding “interim” eseht
to federal government is “impermanent” and therefoaises no unconstitutional taking”; it will
remain available to pay late claimants who fiteith id. at 1256 (Flaum, J., concurring in part and
dissenting in part) (noting that escheat to UnBéates is impermissible, and as a practical matter
majority is authorizing escheat to United States).

128. See infraPart VI.

129. See generallghepherdsupranote 76 (discussing the reversion of funds to diats).
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conclusion must be that resort to the class agtiooedure is improper. Its
use in such contexts would be the equivalent ariren of a procedural
square peg in a substantive round hole. Those vidtoter see widespread
corporate or governmental misbehavior punishedgelew understandably
find this alternative unsatisfactory. Neverthelessnothing more than a
rule of procedure the class action device cansetabove the substantive
law it is designed to enforce. If existing substamtemedies are deemed
inadequate as a means of enforcing the law’s bera\prohibitions, the
task of altering the remedial framework is onetlh@ authority that created
the substantive law in the first place. Resort ygpres when existing
remedies cannot effectively be invoked by use efdlass action device,
then, improperly distorts the remedial structur@dgh use of a nakedly
procedural device.

Beyond putting defendant’s funds to valuable andhwvehile use, there
may also exist an additional dynamic at work irolaef the use of cy pres
in the class action context. Empirical researchdtasvn that, whether
class attorneys are compensated by use of a pggeeot-the-fund method
or by a lodestar method (which measures fees oalclation of the
amount of work the attorney put into the stifjthe actual fee, on average,
generally amounts to one third of the fund—the sizevhich always
includes the funds distributed to a designateditghthrough cy pred® If
cy pres did not exist, the fund—and, of course siae of the attorneys’
fee—might well be far smaller. This is especiatlyet when the cy pres
relief is established by judicial order or claslsenentex ante Thus, itis
surely reasonable to speculate that one of thegpyireffects, if not
purposes, of class action cy pres is to inflatesike of class attorneys’
fees. Whether intended or not, it surely has tffate

Plaintiff class attorneys may have even strongervatons for use of
cy pres relief. As already noted, in a numberfaions individual claims
of absent class members will be too small, toaaliff to prove, or too
expensive or difficult to distribute. Thus, in margses it will not be all
that difficult for a certifying court to determiaé the outset that it is highly
unlikely that resolution of the suit would resuitsignificant transfer of
damages from defendant to its victims. If the gmipctical alternatives are
reversion to defendant or escheat to the statertidlycng court may well
be unwilling to certify the class. The availability a possible cy pres
award to a worthy charity might well alter the sition sufficiently, in the

130. 4 ABA CoNTE& HERBERTB. NEWBERG NEWBERG ONCLASSACTIONS 88 14:5-6 (4th ed
2002).

131. Id. § 14:6, at 551 (“Empirical studies show that, rdigss whether the percentage
method or the lodestar method is used, fee awartass actions average around one-third of the
recovery.”);see also id(asserting that the fee is measured on the baiie @iize of the common
fund); infra Part IV.E.
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court’s mind, to justify certification®?

[ll. THEPATHOLOGIES OFCLASSACTION CY PRES

A. The Unconstitutionality of Class Action Cy Pres

By criticizing judicially authorized donations toovthy charities, one
naturally risks subjecting oneself to the most traative labels of
“Grinch” or “Scrooge.” Nevertheless, there is étilloubt that use of cy
pres in the class action context is improper aatianof both democratic
theory and constitutional law. As an intrinsic reatty pres suffers from
three key constitutional flaws. First, the doctrinaconstitutionally
transforms the judicial process from a bilateralgte rights adjudicatory
model into a trilateral process. Second, the practiolates separation of
powers because through the wholly improper mechargg a purely
procedural device, the substantive law is effettit@nsformed from a
compensatory remedial structure to the equivaltatawil fine. Finally,
from a litigant-oriented perspective, the very ploiisy of a cy pres award
threatens to undermine the due process rights tf defendants and
absent class plaintiffs. In addition to its owtrimsic failings, cy pres is
also deserving of criticism due to the instrumentae it plays in
disguising some of the serious problems of congiital law and political
theory that plague the modern class action eveendlose of cy pres. By
creating the illusion of compensation, cy pres aiely facilitates the
litigants’ ability to certify classes where all mived should know from the
outset that the plaintiff class exists in theorjyon

In the discussions that follow, we explore eachtludse serious
constitutional concerns. Any one of them, standinge, should provide a
sufficient basis for the total abandonment of tbe of cy pres in the class
action context. When taken together, however, tilelerscore the serious
and fatal threats posed by the use of cy presstodtion’s constitutional
and procedural foundation.

B. Trilateralization of the Bilateral Adjudicatory Poess

When courts invoke cy pres in a class action, ititegduce a non-party
into the litigation as a legally significant actdm. this manner, cy pres
transforms what begins as an adversary bilatesplutie (in accord with
constitutional dictates) into a less-than-fully-adsary trilateral process,
wholly unknown to the adjudicatory structure conpégied by Article lIl.

132. This will especially be true in the so-calisdttlement class action” situation, where the
court is asked to certify on the condition theadtept a prearranged settlement agreed to by the
parties.See generallartin H. Redish & Andrianna D. Kastanekettlement Class Actions, the
Case-or-Controversy Requirement, and the NatuteeoAdjudicatory Procesg3 U.CHI. L. Rev.

545 (2006) (discussing constitutional difficultiesulting from the settlement class action device).
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It achieves this result by ordering or authorizamgaward to an uninjured
private entity which had no involvement whatsoermehe legally relevant
events that gave rise to the sitAwarding “damages” to an uninjured
third party effectively transforms the court’s ftioo into a fundamentally
executive role, because no longer is the courttiomiog as a judicial
vehicle by which legal injuries suffered by thosenging suit are
remedied. Instead, the court presides over theraghrative redistribution
of wealth for social good. As a result, the prazticolates both the
constitutional separation of powers and the casssotroversy
requirement of Article Ill.

Under Article Ill of the Constitution, the role tie federal courts is
confined to the resolution of live cases and comrsies:** Supreme
Court doctrine has long made clear that both trse-ca-controversy
requirement and liberal democratic theory demarad #ctions of the
unaccountable judicial branch be confined to tldea®s of actual injuries
suffered by the party bringing sdit. Thus, according to established
Supreme Court doctrine, the constitutional dictdijesticiability requires
findings of injury-in-fact, traceability, and redsability, and thus, the
plaintiff must have suffered concrete injury that traceable to the
defendant’s unlawful behavior and that can be reetedby judicial
action® If any one of these three factors is not satisfied Court has
made clear, adjudication violates the case-or-ogatsy requirement. The
justification for these justiciability requiremenssgrounded in a proper
understanding of the unaccountable judiciary’s fale constitutional
democracy. As the only unrepresentative brandhedfigderal government,
the judiciary’s sole justification for action isnp@mance of its function as
adjudicator of live disputes and enforcer of legghts!*” Judicially
authorized charitable donations that are neithegeized nor required by
controlling substantive law lie well beyond the peo of the
constitutionally ordained judicial function.

It may not at first be obvious that class actiorpys contravenes the
constitutional and political purposes served by ¢hse-or-controversy
requirement. After all, cy pres relief involvesther issuance of advisory
opinions nor the judicial promulgation of controtli law untied to
resolution of a live dispute. Nevertheless, morefchexamination reveals
the manner in which cy pres contravenes both ttex end spirit of Article

133. The court also leaves an injured party witikompensation, as discussefta Part IV.C.

134. U.S. ©ONsT. art. lll, § 2.

135. For a detailed explanation of Article Ill'ase-or-controversy requirement, see generally
Redish & Kastanelsupranote 132.

136. See, e.gLujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992); Allen v. Wright,
468 U.S. 737, 751 (1984).

137. See generallRedish & Kastanelsupranote 132 (discussing the textual and normative
groundings of the adversement requirement derived fArticle III's case-or-controversy
requirement).
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lII's case-or-controversy requirement. Cy presgedtthe opposite pole
from impermissible judicial legislation: While judal creation of
generally applicable law untied to resolution &if’a controversy violates
Article 1ll, so, too, does judicial alteration did legal topography of a
specific situation, imposed by a court absentekelution of a real dispute
between the litigants. Thus, even where a federat smakes no statement
about general legal precepts, its ordering ofrdwesfer of money from one
private actor to another private actor whose rigatge in no way been
violated inescapably contravenes Article IlII's caseontroversy
requirement.

Compounding this constitutional violation is théémently deceptive
manner in which it is achieved. What makes cy preseceptive is the
superficial appearancef the resolution of a live dispute: the plaintifss
is presumably made up of those who claim to bemgtand whose rights
are alleged to have been violated by the defendahts constitutional
problem, however, is that requiring the defendantinate to an uninjured
charitable recipient amounts to a remedial non-s@q he recipient has
sued no one—and with good reason, since its legakrhave presumably
been violated by no one. Ordering the transferedénidants’ funds to the
charitable third party thus remedies no violatidnaayone’s legally
protected rights. The charitable third party areldafendant are in no way
adverse to each other when the suit begins. Desipéesuperficial
resemblance of the cy pres litigation to a liveecascontroversy, a cy pres
award fails to satisfy any of the foundational riegmnents of Article lIl.
The fact that the amount paid to the charitablgrest equals a portion of
the harm suffered by the plaintiff class members @esult of defendants’
illegal actions is irrelevant for Article lll purges. Damages are not
determined in the air; unless they are imposedmasans of redressing a
legally recognized injury, they do not satisfy firgticiability requirements
imposed by Atrticle IIl.

While this constitutional analysis appears to loksiputable in cases in
which the class action court coercively orders paytof cy pres reliefto a
charitable recipient unrelated to the litigatidrmight be argued that it is
irrelevant when cy pres relief is included as péét class action settlement
that has been voluntarily agreed to by the parthdsen cy pres relief is
voluntarily imposed by the parties themselvesatigeiment proceeds, itis
not properly attributable to the class action cand therefore Article lll's
requirements are not implicated. Pursuant to tigisraent, the parties may
voluntarily enter into a private contractual agreamin which plaintiff
agrees to drop her suit, with prejudice, in consitien for defendant’s
donation to the Red Cross, the Salvation Army,myr @her recognized
charity.

This argument may well have force in non-classoaditigation: it is
difficult to see how Article Il would be in any wamplicated by such a
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settlement agreement as long as the court is iwayoinvolved in its
administration, since under these circumstancesuprably the parties
may voluntarily enter into virtually any agreem#rgy wish as a means of
resolving their private dispute. The resolutiomafass action by means of
settlement, however, represents a wholly diffestutation. Unlike the
settlement of a non-class proceeding, settlemeattdss action requires
court approval, following the conduct of a fairnéssring'*® Thus, the
federal judiciary is necessarily and substantiadixolved in every class
settlement. Moreover, no defendant would be planetie position of
having to settle a class—wide proceeding—ofteretheavoiding having to
“bet” its company**—unless the federal court has, either prior ta thex
time of settlement, certified the individual plaifs suit as a class. Thus, a
defendant may be willing to accept the idea of ®spelief as part of a
settlement only because of its awareness thatsstarim of relief is likely
to be employed by a class court in imposing coercalief following
adjudication. It is therefore impossible to vieve s cy pres in the course
of class settlements as untied to the federal soexercise of the judicial
power4°

C. Transformation of the Underlying Substantive Law

Another pathological consequence of the trilateadilon of the bilateral
adversary process caused by cy pres is the ilhegi@é transformation of
the underlying substantive law from a compensadi@myework into the
practical equivalent of a civil fine. It must berrembered that a class
action suit does not “arise under” Rule 23 of tleelétal Rules of Civil
Procedure. Rather, it arises under the substdativbeing enforced; Rule
23 merely facilitates that enforcement proceduraiy a matter of both
constitutional separation of powers and the terfrthe® Rules Enabling
Act,**' a court may not employ a rule of procedure tor alte essence of
the underlying substantive right being enforced. idt therefore
constitutionally inappropriate for a court, undbe tguise of the class
action procedure, to alter the underlying structifrthe substantive law
that the class procedure is intended to enforce.

Substantive laws necessarily contain two elemeatdehavioral
proscription and an enforcement mechani&ithe proscription regulates

138. FED.R.Civ.P. 23(e).

139 In re Rhone-Poulenc Rorer, Inc., 51 F.3d 1293, 1298 Cith1995).

140. On the relevance of Article llI's case-or-tomersy requirement to class action
settlements, see generally Redish & Kastasagranote 132 (providing textual, doctrinal, and
theoretical analysis of the adverseness requireofefticle Ill). Because one of the authors has
previously developed the framework for analyzing #lulverseness requirement, this Article only
reviews the elements necessary to address thelpgit®of cy pres.

141. 28 U.S.C. § 2072(b) (2006) (prohibiting ariibm abridging, enlarging, or modifying a
substantive right).

142. Redishsupranote 74, at 75.
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an actor’s primary behavior, while the enforcenmaethanism provides
either consequences for violating the proscripticsome directly coercive
means of enforcing that proscription. The enforaagnmeechanism may
compensate a party injured by the actor’'s wrongglan provide for
punitive remedies such as treble damages or crimmadministrative
penalties®® It is therefore understandable that the speciimadial
choices made by the law-giver will often be poétlg controversial.
Alteration of that remedial choice, then, may nenhade under the guise
of a rule of procedure without seriously risking tbeception of the
electorate.

In addition to its serious systemic threat, useyopres also threatens
the absent individual claimants’ right to due psxcby judicially revoking
their substantive right to compensatory relief. b@akers often enact laws
that enforce their substantive directives by meaiha compensatory
remedial model, under which victims are providgadigate right of action
against the wrongdoer to make them whole afterhlasy suffered a legal
wrong. By seeking to enforce her private right,irgividual may also
incidentally further the public interest, but tight remains fundamentally
the individual’s'** In their pristine substantive form, these rigtesébeen
invested by the lawmaking authority (legislaturemenon law court, or
Constitution) in the individual victim. The classtian procedure
established by Rule 23 allows the aggregation efsehindividual
substantive claims for purposes of procedural colevee; it does not (and
legally could not) transform the nature of the ¢abgve law’s remedial
framework from a compensatory model into a civiefiln a democracy, if
such a dramatic alteration in controlling substantaw is to be made, it
must be through the democratically authorized anditared legislative
process.

It is true that cy pres relief is not formally tequivalent of a civil fine.
Whereas a civil fine is normally paid to the stgiersuant to cy pres the

143. Id. This punitive remedy may be additional civil peieas beyond compensation, or
criminal sanctions.
144. 1d. at 86.

It surely does not follow, however, that federglaitation is incapable
of advancing social, economic, or political intésethat extend well
beyond the personal interest of the individuadétit. It means, simply,
that whatever impact federal adjudication may hawethe public
interest must come as an incident to the asseatiohadjudication of
narrower, personal interests.

Id.; seeJohn C. Coffee, JlUnderstanding the Plaintiff's Attorney: The Implicms of Economic
Theory for Private Enforcement of Law Through Claisd Derivative Action$86 GLum. L. Rev.
669, 669 (1986) (“Probably to a unique degree, Acaerlaw relies upon private litigants to
enforce substantive provisions of law that in otbgal systems are left largely to the discretibn o
public enforcement agencies.”).
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court transfers defendants’ money to a privateitdide entity not directly
involved in the particular litigation. Moreover, eteas the amount of a
civil fine can be determined in a variety of wagg,pres relief normally
approximates the amount of unclaimed damages sdffiey the victim
class. Yet in its contrast to the classic compamgaemedial model, cy
pres is strikingly similar to the generic civil @nUnlike a compensatory
model, both the civil fine and cy pres coercivegnsfer the defendant’s
money not as a form of compensation for injuridéesad but as a form of
punishment. The fact that one transfers it to amured private third party
while the other transfers it to the state in no \algrs the fundamental
difference separating both procedures from a reahedodel requiring
victim compensation. Most important is the fact thath forms of remedy
differ dramatically from the victim compensatiorpegssly dictated in the
substantive law being enforced in the class prdogedhus, the class
action device may no more legitimately transforsulstantively dictated
?omﬂgnsatory model into cy pres relief than it tnagsform it into a civil
ine.

It could conceivably be responded that, rather ttransform the
remedial element of the underlying substantiveitdaa civil fine, cy pres
is instead properly viewed as relevant solely otthditional question of
how to dispose of unclaimed property. By viewingogs through the lens
of unclaimed property disposition, it is arguabbspible to divorce the
question of cy pres relief from the underlying dabsive law being
enforced in the class proceeding. If, on the otiend, one were to
consider the question more holistically as one @i o enforce that
underlying substantive law through resort to tlesslaction device, then
how a federal court treats the unclaimed propessye may well have
significant legal implications extending far beydhd procedural context.

Whether the disposition of unclaimed funds is, gemeral matter, to
be deemed part and parcel of the “substantive’idavgually answered in
the negative. Instead, courts traditionally consittee disposition of
unclaimed property to a present legal issue whdistinct from the
substantive law enforced in the suit that gavetogbe unclaimed award
in the first place. IiWilson v. Southwest Airlines, Ifé®for examplethe
Court of Appeals for the Fifth Circuit treated thsue purely as a matter of
the federal court’s inherent equitable discretignpring the possibility

145. One might argue that in a case in which théedying substantive law authorizes
punitive damages, resort to a procedure resemalaig! fine is not problematic, since the purpose
of such damages is to punish, not to compensatgetzr, there remain fundamental differences
between the two remedial forms. Punitive damagesaearded as relief ancillary to the provision
of victim compensation. They are a substantivelthatized windfall to those who have been
injured. In contrast, a civil fine (much like cyqs relief) is wholly divorced from the victim
compensation so central to the underlying law.

146. 880 F.2d 807 (5th Cir. 1989).
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that Texas escheat law appli€dLike the Fifth Circuit, “other federal
courts have treated the issue of the dispositiamolaimed funds in class
actions as a matter of judicial administration, auitted to the discretion
of the district court under Rule 23 and unconstdihy state law*® On
one level, it is tempting to accept this conclusidfter all, one might
reasonably expect that cy pres would usually bel@yad in the class
action context only after all claimants have beérem a reasonable
opportunity to file claims into the post-judgmemaad or settlement
fund **° At that point, one might argue, the remainderhef fund can
reasonably be characterized as the unclaimed pgyopkethe remaining
unknown claimants. How one disposes of such prgpecould be further
argued, is not an issue implicating the underlysngstantive law, but
rather one purely of judicial administration. Marareful examination,
however, reveals that to view class action cy psaserely a matter of the
substantively neutral administration of unclaimedperty grossly and
misleadingly oversimplifies the relevant legal dynes. To the contrary,
invocation of cy pres in the class action contdtdra substantially the
DNA of the underlying substantive law, without degitimate substantive
authorization for making such a change.

To disingenuously conceptualize the radical nonfmemsatory damage
disposition methods as nothing more than the trrsstantive disposal of
unclaimed property is to place form over substambe.likely difficulties
in distribution of relief will almost always be aggecognizable by both
court and litigants at the class proceeding’s fieation stage>° Thus,
when the federal court chooses to certify the clagsust be presumed to
be aware that a significant portion of the awardeds cannot feasibly be
distributed in a compensatory manner, as desighgtdee substantive law
being enforced>! From the outset, however, the potential avaitetuli cy

147. 1d. at 811.

148. In re Lease Oil Antitrust Litig. (No. 1), MDL No. 120&007 WL 4377835, at *14 (S.D.
Tex. Dec. 12, 2007) (citing Powell v. Georgia-Piaddorp., 119 F.3d 703, 70607 (8th Cir. 1997);
Six Mexican Workers v. Ariz. Citrus Growers, 902¢ 1301, 1307 (9th Cir. 1990); Van Gemert v.
Boeing Co., 739 F.2d 730, 737 (2d Cir. 1984).

149. This is not always the case, however. Inmalrar of cases, cy pres has been invoked in an
ex antematter, before claimants have had an opportuaifife a claim.See infraPart IV.C.

150. Certain courts, recognizing these dangerse hafused certificationSee, e.g.
McLaughlin v. Am. Tobacco Co., 522 F.3d 215, 232 Cr. 2008) (“Given that any residue would
be distributed to the class’s benefit on the ba$isy pres principles rather than returned to
defendants, defendants would still be paying tHatid total estimated amount of damages arrived
at under the first step of the fluid recovery asaly); see alsdn re Fresh Del Monte Pineapples
Antitrust Litig., No. 1:04-md-1628 (RMB), 2008 W1661873, at *10 (S.D.N.Y. Feb. 20, 2008)
(rejecting certification because fluid class reagy#an would not assure compensation to injured
class).

151. Cf. In re Fibreboard Corp., 893 F.2d 706, 711 (5th Cir. J9@6jecting statistical
sampling method of computing damages in asbesiss attion undétrie doctrine because Texas,
which supplied the underlying cause of action, “hesle its policy choices in defining the duty
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pres makes the class concept viable. It is clban,tthat class action cy
pres is designed for the very purpose of enablieglass action procedure
in a situation in which otherwise the substantaxe Wwould have the effect
of preventing it. Therefore when the court certiftee class it must be
deemed to be knowingly employing Rule 23 as a mearadically alter
the compensatory remedial model invariably emboaidte underlying
substantive law being enforced in the class praongedhis is simply too
big a dog for the small tail of Rule 23 to wag.

It is important to note that this concern applies beyond the
traditional issues surrounding choice of law wheateslaw and federal
adjudication overlap. The Rules Enabling Act, ungich the Federal
Rules are promulgated, explicitly provides thaulke may “not abridge,
enlarge or modify any substantive right.” Becausenewhen the
underlying right is federally created, the enforesmn mechanism is
necessarily an important element of the substantgi; use of Rule 23 to
authorize radical modification in the mode of pé&&tion or enforcement
is itself a violation of the Enabling Act’s restian.

No more helpful to the argument that judicial degmn controls under
Rule 23 would be a general appeal to a court’s rariteequitable
discretion™? Initially, it is wholly anachronistic to seek tastify the
radically new practices of class action cy preshanbasis of an appeal to
historically authorized equity practi¢® More importantly, Rule 23
purports to vest in the class action court no spegjuitable authority to
fashion final relief in any manner it deems appiate; regardless of the
underlying substantive law’s directives—nor couldwithout blatantly
violating the limits imposed by the Rules EnablAgg. The nature of the
remedy for violation of substantive law is as sahste as the primary
behavioral prohibition itself. As already notedniolves issues of social,
moral and economic policy that go well beyond theerests of the
judiciary. Equity cannot exceed the limits of eithiee Rules Enabling Act
or the Constitution, and for a court to rely onsheport of the class action
rule to justify its replacement of substantivelps#oned relief is to ignore
both.

owed by manufacturers and suppliers of product®tsumers”).

152. See, e.gln re Folding Carton Antitrust Litig., 557 F. Supp. 109105 (N.D. Ill. 1983)
(“Faced with the more closely analogous problenm@# to dispose of unclaimed portions of
settlement funds, courts have the power and thporesibility to exercise equitable discretion to
achieve substantial justice in the distributiotheffunds.”). For an example of commentators citing
the judiciary’s equitable powers as a basis fongisly pres, se€CoONTE & NEWBERG, supranote
130, § 10:16 (“[I]t has been recognized that trésedmination falls within the general equity
powers of the court and that defendants lack stanidi contest this issue once they have already
been found liable for the aggregate damages.”).

153. Recall that the doctrine of cy pres develapadn the class action context, but in the law
of trusts.See supréart Il.A.
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D. Cy Pres and the Facilitation of Class Action Patipf>*

Cy pres’ effective transformation of class—wide pamsatory damages
into the equivalent of a civil fine is indicativetmerely of the practice’s
intrinsic invalidity. It is also problematic in amstrumental sense because,
when used in this manner, cy pres helps to cortbeahost invidious of
the modern class action’s pathologies: the “fauags actiort>> The term
refers to suits brought as class actions wherentheidual damages are,
on the whole, so minimal and the barriers to filatgms so high that as a
practical matter the function of the suit as a rseditompensating injured
victims is all but completely undermined. In thesats, it is the class
attorneys, who presumably have suffered no injerihe hands of the
defendant, who are the ones financially rewarded bionging the
wrongdoer to justice. In effect, the faux classiacttransforms a
compensatory class into a qui tam action, in wilaiehuninjured party is
incentivized to bring suit by receiving a portiohtbe damages for its
successful prosecution. In this manner, the faasschction transforms the
DNA of the substantive remedial model from a conga¢ory framework
to what can be called a “bounty hunter” framewbfk.

Cy pres facilitates this wholly improper remediansformation by
creating the illusion of compensation, therebyttly or obscuring the
starkly illegitimate nature of the bounty huntenesdial model. By forcing
class defendants to pay at least a portion of thesewide relief to a
sympathetic charity having some loose connectidhg¢subject matter of
the suit, cy pres relief makes the attorneys’ s#sn less the central goal
of the proceeding and more the ancillary facilitatof victim
compensation. But the charity was not a victimjetgl rights were not
violated, nor was the suit filed for the purposehir vindication. Thus,
any payment it receives serves no compensatoryopargn effect, by
means of cy pres relief, one procedural illusiorcrisated to disguise
another: the illusion of victim compensation, desig to prevent the
realization that a real class of plaintiffseeking and expecting
compensation, in reality does not exist.

Cy pres has also facilitated the other ominoussc&sion pathology:
the so-called settlement class action. Under thogqaure, the parties
agree to a settlement prior to seeking certificgatend seek certification
solely on the condition that the court approvesilement®’ Under no
circumstances will the suits be litigated; the fatleourts’ authority is
exercised over a case in which the parties aralimgreement from the

154. For an explanation of the concept of claismépathology,” sesupraPart I.

155. For detailed analysis and explanation ofdh& class action, sé&edishsupranote 1, at
21-85

156. Id. at 25-26.

157. For a detailed analysis and critique of #tdesnent class action, see generally Redish &
Kastaneksupranote 132.
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outset of the suit. The certification decision gda without the benefit of
the adversary process. As our empirical reseanstodstrates® the use
of cy pres has grown substantially in recent yeard ,understandably so. It
should not be difficult to conclude that the availity of cy pres makes the
certification of a settlement class far simplemgsiit assures the certifying
court that defendants will be made to pay, andtttetmoney will be put
to good use.

Perhaps the strongest intuitive basis on whicluppert cy pres relief
is the deterrent effect this form of relief is as®a to have on unlawful
behavior. Absent resort to cy pres, the argumentgeds, wrongdoers
would never be forced to pay for the harm they heased in those
situations in which large numbers of individualtints cannot feasibly be
found or compensated. As a result, advocates pifegmight well argue,
there would exist no civil mechanism by which teedesimilar unlawful
behavior—either by the same or other wrongdoersthénfuture. But
whatever one thinks about this argument purelyragmative matter, it is
clear that a Federal Rule of Civil Procedure—even@as important as
the one authorizing class actions—is a legallypnapriate device through
which to solve the problem. In a democracy, iféRkisting remedial model
provided for in the governing substantive law hes/pn unsatisfactory,
any alterations must come from the same governnoegans that
promulgated the substantive law in the first place.

E. Cy Pres and the Due Process Rights of Absent Glassbers

In addition to the serious constitutional and podit problems which
we have already described, use of cy pres relieleiss actions also gives
rise to fatal violations of procedural due proc@&sdisincentivizing class
attorneys from vigorously pursuing individualizeshtpensation for absent
class members, cy pres threatens the due proagds of those class
members. In this manner, the practice unconstitatlp undermines the
due process obligation of those representing abdess members to
vigorously advocate on their behalf and defendrthegjal rights:>° It
brings about this constitutionally troubling redmtensuring that the size
of the settlement or award fund will remain constaegardless of the
likelihood or actuality of compensating injured tics. Because as a
practical matter the size of attorneys’ fees wid bed, directly or
indirectly, to the size of the class—wide aw#fdyhere the size of that
award included the cy pres relief the class attgg’rfenancial interest will
be wholly divorced from their efforts to compensatdividual class
members. This does not necessarily mean that iry ease in which cy

158. See infraPart IV.

159. Hansberryv. Lee, 311 U.S. 32, 45-46 (19%=KH;alsdED. R.Civ. P. 24(a)(2) (requiring
adequacy of representation).

160. See supranotes 131-32 and accompanying text.
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pres is awarded, class attorneys will fail to fashgffective mechanisms of
class relief. But due process may be violated @vsituations in which no
prejudice is actually demonstrated. It is suffitjen order to establish a
violation of due process, to establish the existarfca temptation to the
reasonable person to ignore her constitutionadifatied responsibilities to
the litigants:®* There can be little doubt that by assuring cléssreeys of
the same pay whether absent class members recengeasation or not,
use of cy pres threatens to undermine their caistitally imposed
obligations.

The most likely response to the due process attacly pres is that the
constitutional dangers to which we point are bymeans confined to the
use of cy pres. Indeedny measure of class attorneys’ fees that does not
restrict those fees to a percenta\llae of the amaxtoglly claimedrather
than the amount awarded class witfayould seem to give rise to the very
same danger. But the fact that other methodologiesexample, escheat
to the state of unclaimed funds or increase irstbe of amounts paid to
those class members who do file claims—give risetlte same
constitutional problems in no way avoids the fataistitutional flaw in cy
pres.In any event, because, as previously noted, cy pre@gdes the
illusion of compensation by awarding class funds to a ghemiinected—
if only loosely—to the general subject matter @f g suit, its availability
likely makes class certification a far more atikgecprospect than if cy pres
were unavailable. No other method of treating unaa class—wide funds
creates this illusion. In this manner, cy pres @es a uniquely effective
shield for the constitutional pathologies of thassl action.

One might also respond to the due process critiijaethe options
available to class attorneys to improve the adrvation of class
compensation are in reality quite limited, so gsactical matter absent
class members are not likely to suffer substagtidlie to cy pres’s
availability. It is difficult to know whether thisvill be true in the
individual case, but the fact remains that clagsay incentives to find
ways to assist class members will inevitably bedated by the extent to
which their own compensation is tied to the amouawtsially recovered.
Indeed, it is this very form of incentivization tHees at the heart of the
contingent fee process. Thus, rather than makehiodly unsupporteex
anteassumption that attorney ingenuity will be of mdphin fostering class
member recovery in the individual case, it makesensense to employ a
measure of class relief that encourages, rather thscourages, an
attorney’s creative use of such ingenuity.

161. Capertonv. A.T. Massey Coal Co., 129 S2252, 2259-61 (2009) (discussing Tumey
v. Ohio, 273 U.S. 510 (1927)).
162. See, e.g.McLaughlin v. Am. Tobacco Co., 522 F.3d. 215, Z2@ Cir. 2008).
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IV. EMPIRICAL ANALYSIS OFCY PRESAWARDS IN FEDERAL
CLAss ACTION CASES

To further study the use and possible consequerfagass action cy
pres awards, we examined a set of federal clagsnacases with such
awards. A series of searches conducted using WedtEaXIS, JSTOR,
and Google revealed 120 federal class action dases1974 through
2008 where the court either included a cy pres @aaipart of a judgment
or approved a cy pres distribution as part of teseent'®* The compiled
dataset of 120 cases provides a factual backdregpfoe of the legal and
pathology concerns discussed in earlier partsisfAlticle.

The dataset informs several important questiordaelto class action
cy pres awards, including:

What is the prevalence of class action cy presdsvar
from their first use in 1974 through 20087

* To what extent are cy pres awards associated with
settlement class and faux class actions?

* How often are cy pres awards grantedante i.e.,
before absent class members have the opportunity to
make claims?

* How large are cy pres awards in class actions?

* What impact might class action cy pres awards have
on the amount of fees granted to plaintiffs’ ateysf?

163. The dataset was developed from searches eflAde LEXIS, JSTOR, and Google.
Initially, in June 2008, the Westlaw ALLFEDS databavas searched using the terms “class
action!” and “cy pres.” This search was then supigeted in November and December 2008 using
the LEXIS, JSTOR, and Google search functions.TH#¥IS “Federal & State Cases, Combined”
database was searched for “class action” AND (‘®spOR “fluid class recovery” OR “fluid
recovery” OR “leftover award” OR “remaining awar@R “remainder award”). The same search
string was used in both JSTOR’s Basic Search atogle. Combined, these searches resulted in
657 cases. In many of these cases, the court medtioy pres only incidentally, or rejected a cy
pres award. For purposes of this Article, onlyahses where the court granted a cy pres award to a
third party charity as part of a judgment on theiteer where the court approved a settlement
agreement that included a cy pres distributionttord party charity were included. The remaining
120 cases in the dataset are only in federal camtsare not duplicative. Quantitative legal
research from databases such as Westlaw and LEXyShave inherent selection biases because
they do not include every case, nor are the availedises randomly selected. The same is true of
JSTOR and other publicly available mentions of cgspawards. Therefore, caution must be
exercised if extrapolating results to the broadgyytation of cy pres cases.
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A. The Prevalence of Class Action Cy Pres Awards

In light of the serious constitutional concernseai about use of class
action cy pres, it is important to understand teed in the growth of such
awards over time. Over the last three decades\uimber of class action
%/1%565 awards in the dataset has increased, aelipatier 2000 (Figure

From 1974 through 2000, federal courts grantedpbpraved cy pres
awards to third party charities in thirty classi@ts$, or an average of
approximately once per year. Since 2001, federalrtsogranted or
approved cy pres awards in sixty-five class actimrsan average of
roughly eight per year. Hence, the use of clagsracly pres awards by
federal courts has increased since the 1980s anddaalerated sharply
after 2000.

Figure 1
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B. Cy Pres Awards in Settlement Class and Faux Clatiss

As mentioned earlier, cy pres awards may be usgaitiies to conceal
problematic types of class actions, such as settieniass actiod® and

164. The following analysis is based on ninetgfases since an explicit cy pres award date
for every case was not available.

165. When a court certifies a settlement clagemgt violates the Article Ill requirement that
it only adjudicate cases or controverstseRedish & Kastanelsupranote 132, at 582. When the
parties submit a settlement class action to thetctie parties agree on the desired outcome, and
lack the requisite adversenelss.at 563. The only benefit of filtering the settlerhérough the
court is to foreclose the rights of absent plaistif
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faux class action®€°where the class action procedure is used prinfarily
the benefit of participants in the process othantime absent claimarits.
Absent the availability of cy pres awards, it iseatst possible these cases
would not have proceeded past the certificatiogest®ne important
guestion, then, is the extent to which the obsemve@ase in the use of cy
pres awards is associated with a correspondingaser in the use of
settlement class actions over time. As can beisdeigure 2, the percent
of class actions in the dataset that were certif@dthe purposes of
settlement has increased both over time and rel&tithe cases that have
settled post-certification or been adjudicatedtanrerits-®®

Figure 2
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166. Faux class actions are class action suitsanthe damages are too small to incentivize an
individual plaintiff to pursue the available fund=or the purposes of this analysis, a faux class
action was defined as one where the mean awamlaetiff is likely to be less than $100. In cases
where calculations were necessary to determinehghéte case was a faux class action, the mean
award per plaintiff was calculated based on thel soward and the number of anticipated plaintiffs
in the class.

167. lIronically, theJniversity of Chicago Law RevigBomment originally advocated the use
of cy pres in class actions in order to avoid mgkitass actions an instrument that benefited only
lawyers. Shepherdupranote 76, at 449.

168. There are also six cases where it was nailgedo tell from the information available
whether the cy pres award was part of a case thagdjudicated on the merits, that settled post-
certification, or that was a settlement class acdfitinclear Class Action Disposition” in Figure 2).
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Prior to 2001, eight of the cases were settlenlass@ctions. Over the
same time period, seventeen cases were eithereddrythe courts on the
merits or were settled post-certification and fik@ses did not have
sufficient information to determine whether theecass adjudicated on
the merits, was settled post-certification, or waettlement class action.
Thus, eight out of thirty (or 26.7%) cases weradlesettlement class
actions and most of the eight cases did not appe#the end of the time
period. After 2000, thirty-four cases were cleagytlement class actions,
thirty cases were adjudicated or settled postftztion, and one case did
not provide sufficient information to determine \lner the case was
adjudicated on the merits, was settled post-ceatibn, or was a
settlement class action. The percent of settlerriass actions after 2000
increased to thirty-four out of sixty-five case&.&%). Since 2000, then,
over half of the class action cy pres awards oecuim settlement class
actions.

A second related question is the extent to whiehrhrease in the use
of cy pres awards is associated with an increatmiiclass actions over
time. Much like settlement class actions, cy presrds also have a
positive relationship with faux class actions (F&Q).

Figure 3
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Before 2001, eleven of thirty cases (or 36.7%) i@ue class actions.
Likewise, after 2000, twenty-four out of sixty-fieases (or 36.9%) were
faux class actions. Generally, over a third of£kdion cy pres awards are
associated with faux class actions.

Combining the results from Figures 2 and 3, itlesacthat cy pres
awards have a positive and increasing relationsitipboth settlement and
faux class actions (Figure 4).
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Prior to 2001, fourteen of thirty cases (or 46.7%&)e settlement or
faux class actions but after 2000, forty-two otiftve cases (or 64.6%)
were such cases. Further, over the entire timegetienty-one cases
were both settlemendnd faux class actions. Sixteen of these cases
occurred after 2000. As such, settlement clasgaandclass actions went
from representing less than half of the class astigith cy pres awards
before 2001 to about two-thirds after 2000. Thuanf1974 to 2008 not
only is there an increasing number of class actratiscy pres awards in
the dataset, but the increase is associated withdattlement and faux
class actions. Specifically, based on the datdadolaj since 2000 over half

of the class action cy pres awards occurred itesedint class actions, over
one-third of class action cy pres awards occumédux class actions, and
approximately two-thirds of class action cy presads occurred in either
settlement or faux class actions.

C. Ex AnteCy Pres Awards

In some instances, courts also name the charitabigient of the cy
pres award in anticipation of a remainder, alloain award amount up
front, rather than waiting to see what funds renu@iciaimed. That courts
occasionally designate cy pres awaeds ante before attempting to
compensate absent members, illustrates the tramafime nature of cy
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pres award$®® Ignoring temporarily the pathologies of cy predeast one
could consider a court to be acting “reasonablyllang’ to resolving a
dispute when it makes a cy pres award out of umgdifunds after giving
absent class members notice of the fund and a ehanmake a claim’
The presence @x anteawards indicates that the court recognizes fr@m th
outset that overwhelmingly, plaintiffs will not reige compensation from
the suit and is thus not acting in a manner thaessonably ancillary” to
the dispute. As Figure 5 shows, federal courts dedhcy preex anté’*
thirty times out of 120 cases (or in 25% of theesas

Figure 5
Adjudicated Class Actior 2
Post-Certification Settled Class Action 13
Settlement Class Action 14
Unclear Class Action Disposition 1
Total Ex Ante Cy Pres Awards 30

Of those thirtyex antecy pres awards, two were given as part of a
court-ordered awartl? Of the cases witlex antecy pres awards that
settled, thirteen were from post-certification lestients, fourteen were
from settlement class actions, and one had anamdigposition based on
the available information.

The use oex antecy pres awards underscores the federal judiciary’s
reliance on cy pres to transform the underlying stafitive law’s
compensatory remedial model into a wholly disticigtl fine model. By
distributing the funds to charities before evenvpimg absent class
members with an opportunity to redeem their indraidclaims from a
damage or settlement fund, the courts are makeay that the award is
not really intended to compensate the plaintiftd, $olely to punish the
defendant. Indeed, this has occurred in a notieealninber of cases. In a

169. SeesupraPart III.B.

170. SeeU.S. Bancorp Mortgage Co. v. Bonner Mall P’ship381.S. 18, 21-22 (1994)
(holding that a court “may make such dispositiontted whole case as justice may require,”
including the use of any judicial practice “readolyaancillary to the primary, dispute-deciding
function of the federal courts” (internal quotatioarks omitted)).

171. ‘Exante’ for purposes of this analysis, is defined ag pres award that was designated
as a part of a settlement agreement or judgmentewf® an amourdndat least one charity was
named as a recipient of part of the fund from thiset and the charity’s receipt of the award was
not contingent on there being remaining/unclaimew§ in the settlement fund, or (2) the entire
award was given to at least one named charity mdattattempt to compensate the absent class
members.

172. Note that in the dataset of 120 cases, bireen were adjudicated.
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quarter of cy pres class actions, the amount acigieat of the cy pres
award were determined prior to giving absent classmbers the
opportunity to make claims on the awarded classe\udd.

Figure 6'"

Total Compensatory Class Action Cy Cy Pres as a Percent ¢
Damages Pres Awards Compensatory
Damages(Paired)
Averagy $51,778,958 $5,847,866 30.8%

Mediar, $11,300,000 $243,000 11.5%
Maximunm $445,078,000 $75,700,000 100.0%
Minimum $1,342 $342 0.1%

St. Dev $91,706,915 $14,497,677 35.9%

Case 47 47 47

D. The Magnitude of Class Action Cy Pres Awards

Since the data show cy pres award usage is inaggasspecially in
settlement class and faux class actions, the pasbnable inquiry is into
the size and proportions of class action cy presdsv Figure 6 shows the
dollar amounts of class action cy pres awards dsasehese awards’
relationships to total compensatory damagés.

In the forty-seven cases where compensatory dana#igeneys’ fee,
and cy pres award amounts were separately idenigfithe average cy
pres award was $5.8 million and reached as hi§g7a< million. Further,
cy pres awards averaged 30.8% of the total compmysdamages
awarded and ranged from 0.1% to a 100.0%. Intexgigtithere are ten
cases where the cy pres award was 75.0% or moréeoftotal
compensatory damages. All ten of these cases aexecfass actions with
ex antecy pres awards and six were also settlement atagms. As such,
cy pres awards generally make up a non-trivial iportof total

173. The variable “Cy Pres as a Percent of CongiensDamages (Paired),” was derived
from a distribution that included each case’s oyspaward as a percent of total compensatory
damages. Thus, the percentages shown cannot heatattfrom the information in Figure 6.

174. For purposes of this analysis, total compengaamages include all cy pres awards but
specifically exclude attorneys’ fees and other £ost
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compensatory damages awarded, and in some casesig®itne entire
compensatory award.

E. The Impact of Class Action Cy Pres Awards on AdgshFees

Faux and settlement class actions with cy presdsiaae problematic if
they misuse class actions for the benefit of adgsrrather than for the
plaintiffs. One potential source for such abuse rhayevident when
considering attorneys’ fees that are determinekference to these non-
trivial cy pres award$’

Generally, in class actions, attorneys’ fees eap@iroximately one
third of the total fund’® As Figure 7 shows, in the sixty-three cd&es
where it was possible to separately determine thathotal recovery and
the attorneys’ fees, the attorneys’ fees average®9%s of the total
recovery, but ranged from as little as 0.4% to aghmas 98.3%. The
average attorneys’ fee awarded was $14.1 million.

175. 4 ONTE& NEWBERG supranote 130, § 14:6, at 546—-47. Newberg explainsghganing
behind awarding compensation off the entire funtbhsws:

The common fund doctrine allows a court to distiéattorney’s fees
from the common fund that is created for the satisdn of class

members’ claims when a class action reaches settiear judgment.

The doctrine is grounded in the principles of quammeruit and unjust
enrichment, in two senses. First, the doctrinegmsunjust enrichment
of absent members of the class at the expenseeddttbrneys. It is

meant to compensate the attorneys in proportitimetdenefit they have
obtained for the entire class (the fund), not ji representative
members with whom they have contracted.

Id.

176. Id. § 14:6, at 551 (“Empirical studies show that,areless whether the percentage
method or the lodestar method is used, fee awartass actions average around one-third of the
recovery.”).

177. The sets of cases in Figures 6 and 7 ar&laotical. However, there is some overlap
between the sets.
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178
7

Figure

Average $100,200,592 $14,101,946 35.9%
Median $7,500,000 $1,088,787 30.0%
Maximum $3,200,000,000 $464,000,000 98.3%
Minimum $16,400 $10,000 0.4%
St. Dev. $408,803,092 $59,191,541 26.6%
Caseq 63 63 63

Although attorneys’ fees as a percentage of tta tetovery in cy pres
class actions are similar to the percentage irs@datons generally, the
primary concern in cy pres class actions is thelabs amount of money
awarded to the plaintiffs’ attorneys Assuming that cy pres should not be
awarded in the class action context, since it wit compensate the
plaintiff classes, the absence of cy pres award&dgoossibly lead to a
decrease in the size of the total fund awardet.the fund on which a
percent of attorneys’ fees is based decreases tlieeactual amount of
attorneys’ fees will necessarily decrease as Wélke percent, however,
may remain the same in these situations. Furth@icase might not have
been certified absent a cy pres award, then thetiilg’ attorneys likely
would not have received any fees for that casédotibe availability of cy
pres awards.

As an example, given that the average cy pres awasdb5.8 million
and accounted for 30.8% of total compensatory dasagd given that the
average attorneys’ fees as a percent of total sxgavas 35.9%, such
awards meaningfully increase attorneys’ compensatithout directly, or

178. “Total Recovery” includes all monetary amauatwarded to the plaintiffs or cy pres
recipients. This includes the total fund with cyeprawards and attorneys’ fees. The variable
“Attorneys’ Fees as a Percent of Total Recoveryré@y’ was derived from a distribution that
included each case’s attorneys’ fees as a perdéeatad recovery. Thus, the percentages shown
cannot be calculated from the information in Figare

179. SeesupraPart I1.B.4.

180. Technically this should hold for any awaitts o not directly compensate the plaintiff
class, not just cy pres awards.
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even indirectly, benefiting the plaintiff. Additially, of the ten cases
where the cy pres amount was 75.0% or more ofdta ¢compensatory
damages, all of them are potentially questiona$es. This suggests that
cy pres awards could further increase attorneyspamsation by allowing
additional class actions that may not have beetifiedr otherwise to
continue.

Therefore, not only does the availability of cy pevards have the
potential to increase the total available fund adya punishment to the
defendant and legitimize cases where the classtmigthotherwise be
certified, but it can also increase the likelihaol absolute amount of
attorneys’ fees awarded.

F. Conclusions

The available data provide several key answettsetguestions posed
in the beginning of this Part. First, the prevaken€ class action cy pres
awards has increased steadily by decade since 9B8sland has
accelerated noticeably after 2000. Second, sin@@,208e majority of class
action cy pres awards are associated with casewéna certified solely
for the purposes of settlement, over one-thirdasfscaction cy pres awards
are associated with faux class actions, and apmiately two-thirds of
class action cy pres awards are associated whkresettlement or faux
class actions. Third, in a quarter of cy pres céd®ns, the amount and
recipient of the cy pres award was determier@nte or prior to giving
absent class members the opportunity to make claimtise fund. Fourth,
the average cy pres award was $5.8 million andwuated on average for
30.8% of total compensatory damages. Finally, nbtdo cy pres awards
have the potential to increase the total availabid and legitimize cases
where the class might not otherwise be certifiedlffrey can also increase
the likelihood and absolute amount of attorneys'sfawarded without
directly, or even indirectly, benefiting the plafht

V. FLUID CLASS RECOVERY ANDCY PRESCONTRASTED

In contrast to cy pres, the fluid class recovenyospt has had a most
difficult time in the courts. This is puzzling, smwhile both alternatives
have their problems, as a conceptual matter flaissarecovery represents
a far more arguably legitimate approach than dggses.

One commentator defined “fluid class recovery” asthaee-step
process: calculation of gross rather than individlaanages, individual
recovery from a damage fund upon authenticatiorlaims by class
members, and distribution of the remainder of thadfto the class as a
whole or to an entity that will benefit the classsavhole.**! On occasion,

181. Gregory A. Hartman, CommeDBtje Process and Fluid Class Recov&y Qr. L. REv.
225, 227 (1974).
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courts have treated cy pres and fluid class reg@ssiungible concept&?
For purposes of both separation of powers and daeeps critiques,
however, it is necessary to draw an importantmatsion between the two.
As the term has been most often used, cy presneféhe designation of a
portion of unclaimed damage or settlement fundsdiaritable use that is
in some way related to the subject of the suitedployed here, fluid class
recovery applies to an effort—either in a clasfiesment or as part of a
class award—to approximate the injured class ofgorers through the
provision of relief to future consumers. The asstiomas that the class of
future users will likely substantially overlap withe injured class of past
consumers.

A classic illustration of this form of fluid clagecovery came in the
California state class actioBaar v. Yellow Cab C& There a taxicab
customer brought a class action to recover excessmarges by the
defendant company for use of its taxicabs oveuayear period. The trial
court approved a settlement that, instead of pgyasg cab users, lowered
future fares for a specified period for the benefifuture riders. Since
individual claims by past taxicab users would olbgiy have been
infeasible, the only alternative to such fluid slascovery would have
been to allow the defendant to escape paymentsfamniawful behavior.

In the federal courts, future approximation fluidss recovery has had
something of a checkered history. In the well-knosase ofEisen v.
Carlisle & Jacqueli® the Court of Appeals for the Second Circuit
overturned the district court’s use of fluid classovery in a complex and
controversial antitrust suit brought by an oddstock trader (i.e., transfers
involving less than a hundred shares) against tjenmdd-lot dealers on
the New York Stock Exchange. The class consistegppfoximately six
million traders whose damages were relatively malirtthe named
plaintiff's claim was for $70). Finding them, nafiiig them, and then
getting them to go the trouble of filing individuahims were all highly
unlikely.!®> Hence the district court fashioned a scheme irchvithe
amount of a class—wide damage fund remaining aftBvidual claims
were filed was “to be used for the benefit of addot traders by reducing
the odd-lot differential ‘in an amount determinedsonable by the court
until such time as the fund is depletetf®'A skeptical Second Circuit
stated that it was “at a loss to understand hosvighio be done, but it is

182. See, e.gMcLaughlin v. Am. Tobacco Co., 522 F.3d 215, 234 Cir. 2008); Democratic
Cent. Comm. of D.C. v. Wash. Metro. Area Transitr@an, 84 F.3d 451, 455 (D.C. Cir. 1996)
(per curiam) (“In the context of class actions, the pres doctrine is referred to as ‘fluid
recovery.”).

183. 433 P.2d 732 (Cal. 1967).

184. 479 F.2d 1005 (2d Cir. 1978jigen lll), vacated on other ground$17 U.S. 156 (1974).

185. Id. at 1010.

186. Id.at 1011 (quoting the district court opinion).
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suggested that it ‘might properly be done under S&jé&rvision or at least
with SEC ag;proval’”—something that the court suspdaevas not legally
authorized'®” Continuing with its obvious skepticism, the Sec@iituit
wrote: “All the difficulties of management are sagpd to disappear once
the ‘fluid recovery’ procedure is adopted. The mlaiof the individual
members of the class become of little consequelie@he Eisencourt
categorically rejected the district court’s fluidags recovery plan,
concluding that

Even if amended Rule 23 could be read so as toipany
such fantastic procedure, the courts would havejéxt it as

an unconstitutional violation of the requirement diie
process of law. But as it now reads amended Rule 23
contemplates and provides for no such procetfiire.

The court therefore held “the ‘fluid recovery’ capt and practice to be
illegal, inadmissible as a solution of the manag#giproblems of class
actions and wholly improper:®

The Courts of Appeals for the Fourth and Ninth @it relied on
Eisento disallow fluid class recovery distribution metlsoin class
actions'® However, perhaps because the Second Circuit’s minge
rejection of fluid class recovery was so lacking anything even
approaching persuasive supporting reasoning, ctaste on occasion
accepted the practice despite that court’s wellkmpefusal to recognize
it. For example, inDemocratic Central Committee of the District of
Columbia v. Washington Metropolitan Area Transin@nission* the
D.C. Circuit, in dictum, noted that the future grieeduction version of
fluid class recovery “is ‘particularly effectiverfoemedying overcharges
on items which are repeatedly purchased by the satfividuals.”** The
court noted that “[s]tate courts, in particular i€ahia, have been more
hospitable to fluid recovery in class action¥'”

Even the Second Circuit itself subsequently auteakia form of fluid
class recovery. For example,lmre “Agent Orange” Product Liability
Litigation,'*® although that court rejected—on the basi&isen—Judge
Weinstein’s establishment of a class assistangaifation to fund projects

187. Id.

188. Id. at 1017.

189. Id. at 1018.

190 Id.

191. Windham v. Am. Brands, Inc., 565 F.2d 59n72L (4th Cir. 1977); Kline v. Coldwell,
Banker & Co., 508 F.2d 226, 233—-34 (9th Cir. 1974).

192. 84 F.3d 451 (D.C. Cir. 1996).

193. Id. at 455 (quoting State v. Levi Strauss & Co., 715564, 571 (1986)).

194. Id. at 455 n.2see, e.g.State v. Levi Strauss & Co., 715 P.2d 564, 5286).

195. 818 F.2d 179 (2d Cir. 1987).
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and services that would benefit the entire classeoficemen allegedly
made ill by exposure to the defendants’ chemictdl@dat in Vietnam, it
allowed use of a portion of the settlement fundgtovide programs for
the class as a wholé® Eisenwas distinguishable, the court held, because
“the class that will benefit from the district ctigrdistribution plan is
essentiallgyé equivalent to the class that claimsurinjfrom Agent
Orange.*’ In contrast, “[ijnEisen the proposed recovery scheme would
primarily have benefitted not the class of persshs claimed injury from
prior odd-lot transactions but instead a claseo$@ns who would engage
in such transactions in the future®In effect, the court was saying that the
only thing wrong with the fluid class recovery sgfeein Eisenwas its
failure to have the future class adequately “mimuage” the injured class.

It was in no way rejecting the approach as an atistnatter. Similarly, in
the recent decision ihn re Fresh Del Monte Pineapples Antitrust
Litigation,**°the Southern District of New York rejected a pragb8uid
class recovery scheme on the grounds that it waslear that a future
price reduction would actually benefit the injuprdchaser clas8® Thus,
despite Eiseris sweeping categorical rejection of the practitejs
conceivable that at least a disciplined form ofifatapproximation fluid
class recovery could today be acceptable.

This disciplined effort to reflect in the groupfature beneficiaries the
bulk of the class of injured victims arguably distilishes this form of fluid
class recovery from the charitable award versioryopres. The latter
unconstitutionally triangulates the bilateral adpatory process
contemplated in Article Ill by insertion of a nomqired party, effectively
transforms the DNA of the underlying substantiwe Ity improper means,
and threatens to undermine the due process rigatsent class members
by externalizing their interests. In contrast,fttrener appears to represent
a creative effort to compensate the class of vietirhich would otherwise
be impossible. The problem for future approximatlard class recovery,
of course, is that the devil is in the detailsvilt often be difficult to say
with any assurance that the two are likely to Eianatch up. Absent
such assurance, the practice suffers from virtuallpf the defects and
pathologies that afflict cy pres.

V1. How TO TREAT UNCLAIMED FUNDS

Since we have rejected use of cy pres as a mdatispmsing of
unclaimed class funds, we are left with the questibexactly what to do
with those funds. In many cases, this questionlghttave been answered

196. Id. at 184.

197. Id.at 185.

198. Id.

199. No. 1:04-md-1628 (RMB), 2008 WL 5661873 (SILY.. Feb. 20, 2008).
200. Id. at *6-7.
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at the start of the case, rather than at its cM¥&econclude that the proper
way to deal with a situation in which there remsignificant unclaimed
funds in a class action is to avoid the situatiothe first place, by simply
not certifying the class. A federal court askededify a class suit should
always demand that the party (or, assuming settierolass actions
continue to exist, “parties”) seeking certificatiestablish that meaningful
relief will be provided to the large majority ofeltlass members.

Even if the federal courts, however, follow thisorft-loaded
recommendation, cases will no doubt arise in whipbrtion of the award
or settlement fund will remain unclaimed—albeifan smaller amounts
than under current practice. It is, perhaps, argudat in these narrower
circumstances, cy pres relief would be appropridtevever, we remain
skeptical. Cy pres relief always gives rise to damger of seductively
leading all involved to believe that the purposéshe substantive law
have been vindicated—when, in reality, the failareompensate victims
will always represent a failure in those situationwhich the substantive
law provides such relief as the sole remedy for lwlation. The
unclaimed funds, then, should be treated in a nrahaéreveals to all the
failure (if only partial) of the remedial process.

With cy pres excluded as a possibility, two cowable alternatives
remain: first, escheat to the state; and secotehtien by the defendant.
The argument for escheat would proceed as follonse the court has
entered judgment, the awarded funds become thegyogf the plaintiff.

If that plaintiff fails to collect the award, theclaimed funds should be
treated in the same manner that any unclaimed ggofgetreated—it
escheats to the state. Alternatively, it couldfgei@d that in an adversary
system premised on a notion of private rights adattbn, unless and until
the plaintiff actually claims the award, it remaitie property of the
defendant. To take defendant’s money solely foppses of escheat to the
state effectively turns the private compensatordeh@which, we assume
for present purposes, constitutes the sole enfaenmechanism
contained in the underlying substantive law) i@ ¢quivalent of a civil
fine. Neither the Rules Enabling Act nor dictatésilemocratic theory
permits this result. Thus, while resolution of tissue is beyond the scope
of our critique of class action cy pres, a strorguenent can be made in
favor of retention of unclaimed funds by defendaihis approach would
presumably have the added advantage of confiniaigtgdfs’ attorneys’
fees to the funds actually claimed, since it wdagdncoherent to award to
the attorneys a percentage of funds retained bgle¢fendant.

VIl. CONCLUSION

Surprisingly, the federal courts’ growing use ofpres relief in the
modern class action has—up to now—somehow managesicape the
scathing scholarly critique it so richly deseruwéhile litigants may use cy
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pres to conceal the more generally acknowledgederos with class
actions, cy pres exhibits numerous pathologiest®foivn. Cy pres
performs unconstitutional alchemy by effectivelyansforming the
underlying substantive law from a compensatory gialenodel into a
civil fine by means of nothing more powerful thapracedural joinder
device. Cy pres also improperly transforms a hiddtelispute into a
trilateral proceeding by introducing into the adgadory mix an uninjured
third party who has no legitimate interest in tisgpdsition of the suit. In
addition, cy pres threatens to undermine the doegss interests of absent
class members by disincentivizing the class atysme their efforts to
assure the class—wide compensation of victimseadéfiendant’s unlawful
behavior. Finally, cy pres fosters the pathologasgects of modern class
action jurisprudence, including unconstitutionattlsenent classes and
highly dubious “faux” class actions.

Use of cy pres in the modern class action, withpahcipled
justification, undermines the valid use of the slastion process and
contravenes core constitutional dictates. It mestetfore be abandoned by
the federal courts.



